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RULES OF COURT 
STATE SUPREME COURT 
[June 6, 2008] 


IN THE MATTER OF THE ADOPTION 
OF THE AMENDMENTS TO APR 11.1- 


) ORDER 

) 
11.7 - CONTINUING LEGAL EDUCA- _) 

) 

) 


NO. 25700-A-893 


TION AND APPENDIX A REGULA- 
TIONS 101 THROUGH 112 


The Washington State Bar Association having recom- 
mended the adoption of the proposed amendments to APR 
11.1-11.7—Continuing Legal Education and Appendix A 
Regulations 101 through 112, and the Court having consid- 
ered the amendments and comments submitted thereto, and 
having determined that the proposed amendments will aid in 
the prompt and orderly administration of justice; 

Now, therefore, it is hereby 

ORDERED: 

(a) That the amendments as attached hereto are adopted. 

(b) That the amendments will be published in the Wash- 
ington Reports and will become effective January 1, 2009. 

DATED at Olympia, Washington this 6th day of June, 
2008. 


Alexander, C. J. 


C. Johnson, J. Owens, J. 
Fairhurst, J. 
J.M. Johnson, J. 

Chambers, J Stephens, J. 


RULE 11. CONTINUING LEGAL EDUCATION 


RULE 11.1 
PURPOSE 


It is of primary importance to the members of the Wash- 
ington State Bar Association (referred to in these rules as the 
Bar Association) and to the public that attorneys lawyers con- 
tinue their legal education throughout the period of their 
active practice of law. These rules wittestablish state the 
minimum requirements for continuing legal education. 


[Adopted effective January 1, 1977; amended effective May 
2, 2000.] 


RULE 11.2 
EDUCATIONAL REQUIREMENT 


(a) Minimum Requirement. Each active member of the 
Bar Association, and other lawyers who are required by the 
APRs to complete continuing legal education credits, shalt 
must complete a minimum of 45 credit hours of appreved-oer 
accredited legal education (as provided 1 in APR 11.4) every3 

by December 

31 of the last year of the lawyer's three-year reporting period 
as assigned by the Bar Association. Specific requirements 
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are the following, and are described in Appendix APR 11 - 

Regulations of the Washington State Board of Mandatory 

Continuing Legal Education: H-amembercompletesmere 

than 45 credits in-a3-—year reporting period, ptets ofthe 

exeess-eredits may _be-carried forward and appled tethat 
i : : ort : 


(1) A lawyer may earn all of the required credit hours, 
and must earn at least half of the required credits, as live cred- 
its, as described in Regulation 103(b) of Appendix APR 11. 

(2) A lawyer must earn a minimum of six of the required 
45 credit hours of accredited legal education in the area of 
ethics, as that is defined in Regulation 101(g) of Appendix 
APR 11. 

(3) A lawyer may earn a maximum of one-half of the 
required credit hours for any reporting period through self- 
study, as defined in Regulation 103(h) of Appendix APR 11. 

(4) A lawyer may earn a maximum of six credit hours 
annually through pro bono training and service carried out 
strictly in compliance with Regulation 103(f) of Appendix 
APR 11. 

(5) A lawyer may earn a maximum of six of the required 
credit hours for any reporting period for participation in law 
school competitions, moot court, or mock trials programs, as 
described in Regulation 103(g) of Appendix APR 11. 

(6) A lawyer may earn a maximum of one-half of the 
required credit hours for any reporting period through 
courses sponsored by private law firms, corporate law depart- 
ments and government agencies. 

(b) New Admission. Newly admitted members shalt 
must complete 45 continuing legal education credits anytime 
after the member's-date-ofadmission_or the next4 fall during 
the four full calendar yes after the member's date of admis- 
sion. Htheney dn ber earns more than 
tts-during thats pew eaten eve upto Sof en 
ereditsmay—be-earried forward tothe next 
Following the new admission period, the member shall com- 
plete 45 credits every 3 three years as required by APR 
11.2(a). 

(c) 


Ethies/Professionalsm-Component—Fhe45eontim- 
PE E a 


Carryover of excess earned credits. If a member com- 
pletes more than the required credits for any one reporting 
period, up to 15 of the excess credits may be carried forward 
and applied to that member's education requirement for the 
next reporting period. Of the 15 credit hours that may be car- 
ried forward to the next reporting period, pursuant to sections 
(a) and (b) of this rule: 

(1) A maximum of two credit hours may be applied 
toward the ethics requirement; and 

(2) A maximum of five credit hours may be applied to 


self-study credits. 


[Amended effective September 1, 1992; September 1, 1995; 
May 2, 2000.] 


Miscellaneous 
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RULE 11.3 
BOARD OF MANDATORY 
CONTINUING LEGAL EDUCATION 


There is hereby established a Board of Mandatory Con- 
tinuing Legal Education (referred te-herein-as the CLE 
MCLE Board) consisting of seven members. Six of the 
members of the GLE MCLE Board must be active members 
of the Bar Association. The seventh member shall not be a 
member of the Bar Association. The Supreme Court shall 
designate a chairperson of the ELE MCLE Board, who shall 
serve at the pleasure of the Court ceurt. The members of the 
CEE MCLE Board shall be nominated by the Board of Gov- 
ernors of the Bar Association and appointed by the Supreme 
Court. Appointments shall be staggered for a 3-year term. 
No member may serve more than two consecutive terms. 
Terms shall end on September 30 of the applicable year. 


[Adopted effective January 1, 1977; amended effective May 
2, 2000.] 


RULE 11.4 
POWERS OF THE MCLE BOARD 
OF CONFINEING LEGAL EDUCATION 


The GLE MCLE Board shall: appreve—individual 
eourses-and may_aceredit alt or _portions-_of the entire tegat 
educational program of ¢ given organization whieh, in the 

: wilt satisfy the education require- 
mrents-of these ties: It- shall determine the numberof credit 
ERA ie Ue aed Or cect cuch G0 use e ER 


ae e aee or 
Fhe CLE Boardmaysetfees-andfinesforfaHuretoeomply 


(a) Accredit and determine the number of credit hours to 


be allowed for all or portions of individual courses that sat- 
isfy the education requirements of these rules and Appendix 
APR 11 Regulations; 


(b) Accredit all or portions of the entire legal educational 
program of a given organization that satisfy the education 
requirements of these rules and Appendix APR 11 Regula- 
tions; 

(c) Adopt regulations pertinent to these powers subject to 
the approval of the Board of Governors and the Supreme 
Court; 

(d) Waive or modify individual compliance with the edu- 
cational or time requirements of these rules upon a showing 
of undue hardship, age, or infirmity; 

(e) Set and adjust fees and fines for failure to comply 
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[Adopted effective January 1, 1977; amended effective May 
2, 2000. ] 


RULE 11.5 
EXPENSES OF THE GLE MCLE BOARD 


Members of the ELE MCLE Board shall not be compen- 
sated for their services, but Fertheir actual and necessary 
expenses incurred in the performance of their dutiesthey 
shall be reimbursed by the Bar Association in a manner con- 
sistent with the Bar Association's reimbursement of its com- 
mittee members. The Bar Association shall furnish the CLE 
MCLE Board with the necessary staff and-clerical help to 
carry out its duties. 
necessarihy incurred by the CLE Board _pursuantte-a budget 
forthe-CLE Boardwhiechthe The CLE MCLE Board, 
directly or through the staff provided, annually shall submit a 
budget annually to the Bar Association, which shall be sub- 
ject to approval by the Board of Governors. Fhe-CLE-Beard 


[Amended effective May 2, 2000. ] 


RULE 11.6 
REPORTS AND ENFORCEMENT 


(a) Reperts Reporting and Other Activities. 

(1) Sponsor Repert Reports. The sponsor of each 
approved program (or each program for which approval is 
sought) wit must make available attendance reports to be 
completed by those atterneys lawyers in attendance to show 
the actual time spent by each lawyer in attendance. The form 
of the reports will be determined by the ELE MCLE Board. 


Riel NINE a IR ACRE RAE 


the omire program--Attorneys who fait torear thee forms 


All foras must bo sent The sponsor hust send a report: con- 
sisting of a compilation of the information contained in these 
forms, to the Bar Association not later than 30 days after con- 
clusion of the program. 

(2) Other Activities. Consistent with the provisions of 
Appendix APR 11 Regulations, in Im the case of some pro- 
grams for which approval has not been sought or obtained by 
the sponsor, or for other activities which may qualify for CLE 
credit under these rules, individual atterneys lawyers may 
apply for credit by direct application to the ELE MCLE 
Board, using the form or forms specified by the GLE MCLE 
Board for that purpose. 

(3) Confidential Member Credit Status Reports. 

(A) Not later than July 1; of each year, the Bar Associa- 
tion shall advise each active member and other lawyers 
required to report in the current reporting cycle of the number 
of earned credit hours and courses-pestedtotheneredit 
reflected in that lawyer's records with the Bar Association. 


with these rules and to defray the reasonably necessary costs 
of administering these rules with the approval of the Board of 
Governors; and 

(f) Waive or reduce fees or fines on a proper showing by 
the petitioner. 


Miscellaneous 


(i) If the lawyers do not request changes to their records 
within forty-five days of the mailing of the report, the 
reported credits will be deemed correct. 

Gi) After 45 days, the records may be changed upon a 
showing of good cause. 
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(B) By not later than December 15 of each year, a A sim- 
ilar report shall be provided to all active members and other 
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time, a waiver of compliance, modifications to the require- 
ments, or a j j j j 


lawyers required to report continuing education credits. ofthe 


5ofeachyear—Attorneys-may 


five-daysfrom+thereceipt-ofthereport after whieh the 
reported eredits will be considered to be correct: Fhey-may 


[Moved to APR 11.6. 
(a)(3)(A)(i) and (ii).] 

(b) Compliance Report Certification, Each active 
member or other lawyer required to complete and report con- 
tinuing legal education requirements must shal submit an 
CEE MCLE compliance report certification form by Febru- 
ary 1 following the end of the lawyer's three-year reporting 
period as-speeified inthe regulations, or as approved by the 
CEE MCLE Board pursuant to tule 11.4. Ifa member lawyer 
has not completed the minimum education requirement for 
that members lawyer's reporting period, complance-may sti} 
be-accomplshed_as-specified in the regulations, the lawyer 
may complete and return to the MCLE Board a petition, 
which shall be accompanied by a declaration(s) or affida- 
vit(s) in support of the request, for an extension of time to 
ee the requirements. If the petition is approved, the 
lawyer bysmaking shall make up the deficiency, within-the 

file 
a supplemental report with the Bar Association by May_Lof 
that-year, and by-paying pay a specialfag late eomplhance 
filing fee by the date set forth in the agreement or order 
extending the time for compliance. 

(c) Delinquency. Any member lawyer required to do so 
who has not complied by May -efeach-yearor-such-other 
the certification deadline, or by the date ass set forth in an 
agreement or order extending the time for compliance, may 
be ordered suspended from the practice of law by the 
Supreme Court. 


(1) Pendency Notice. Fe—effeet—such—suspension 
removalthe-CLE The MCLE Board may shall by send a writ- 


ten notice tothe non-complying memberadvise of the pen- 
dency of suspension temevat proceedings by certified mail to 
any lawyer who has not complied with either the educational 
or certification requirements of APR 11 and the Appendix 
APR 11 Regulations by the certification deadline for that 
lawyer's reporting period or extended deadline granted by the 
MCLE Board. It will be sent to the lawyer's address of record 
with the Bar Association. The notice shall advise the mem- 
ber of the pendency of suspension proceedings and state that 
the MCLE Board will recommend suspension of the lawyer's 
license to practice law unless the lawyer becomes compliant 


for-or-exemption from complance-with Section 
fa}abeve-or fora ruling by the ELE MCLE Board of eem- 
plete compliance therewith with the standard requirements. 

(B) Supporting documents. The petition may be 
accompanied by supporting affidavit(s) or declaration(s). 

4 (3) No timely petition filed; suspension recom- 
mendation. Unless such petition be-se is filed, the noncom- 
pliance is deemed agreed. The CLE MCLE Board shall 
report sueh-faet the lawyer's noncompliance to the Supreme 
Court with its recommendations for appropriate action. The 
Supreme Court shall enter such order; as it deems appropri- 
ate. The provisions of RAP 17.4 and RAP 17.5 shall apply to 
any motion for reconsideration of such order. 

@) (4) Petition Filed. If such petition be-se is filed, in 
its consideration of the petition, the ELE MCLE Board shall 
consider factors of undue hardship, age, or disability. One of 
the following shall result from consideration of a petition: 

(A) Approval without hearing. The MCLE Board 
may, in its discretion, approve the same petition without 
hearing, or 

(B) Agreement with lawyer. The MCLE Board may 
enter into agreement on terms with such member lawyer as to 
time and requirements for achieving compliance with the 
provisions of APR 11.2(a) and APR 11.6(b) Seetiena)-; or 

(O GB} Hearing on petition. If the CLE MCLE Board 
does not se approve such petition or enter into suek an agree- 
ment with terms, the CLE MCLE Board (or a subcommittee 
of one or more CLE MCLE Board members) shall hold a 
hearing upon the petition, 

(i) The Board asd shall give the member lawyer at least 
10 days notice of the time and place thereof. 

(ii) Testimony taken at the hearing shall be under oath, 
and audie-recorded an audio or stenographic record will be 
made at the request and expense of the lawyer. The oath shall 
be administered by the chairperson of the CLE MCLE Board 
or the chairperson of the subeemittee subcommittee. 

(iii) For good cause shown the CEE MCLE Board may 
tule that the member lawyer has substantially complied with 
these rules for the year reporting period in question or, if he 
or she has not done so, it may grant the member lawyer an 
extension of time within which to comply, andmay—do-se 
upon terms as it may-deers deems appropriate. 

(iv) For each hearing, As-te-each-such-appleation the 
CEE MCLE Board shall enter written findings of fact and an 
appropriate order;._ The MCLE Board shall mail a copy of the 
findings and order whieh-shal be-mated forthwith to the 


or completes and returns to the MCLE Board a petition for 
extension of time, exemption from compliance, or ruling of 
complete compliance as set forth below. The MCLE Board 
shall include with the pendency notice a copy of the form of 
petition to be used. 

(2) Petition for extension, waiver, modification or find- 
ing of compliance. 

(A) Timing. Within untessavithin 10 days of receipt of 
such the pendency notice, suehmember-shall a lawyer may 
complete and return to the ELE MCLE Board an-accompany- 
ing form-of a a petition whieh-may-be-accompanied-by-affida- 
vit(s}in-supportof request fer requesting an extension of 


[3] 


member lawyer at the address on file with the Bar Associa- 
tion. 

(v) The MCLE Board's Any-sueh order shall be is final 
unless within 10 days from the date thereof the member law- 
yer shall fe files a written notice of appeal with the Supreme 
Court and serve serves a copy ef on the Washington State Bar 
Association. The member lawyer shall pay to the clerk Clerk 
of the Supreme Court; a docket fee of $250.00. 


(AiHits-consideration-of petitions for relief hereunder, 


7orof restricted practice. /Moved to Rule 


11.4(d).] 


Miscellaneous 
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(d) Review te by the Supreme Court. Fo-perfectsuch 
review the member shalt atthe ithi 


members-expense, within 
Within 15 days of the filing efthe a notice with the Supreme 
Court for review of the MCLE Board's findings and order, 
after a non-compliance petition hearing, the lawyer shall 
cause the record or a narrative report ef sueh+reviews,eause 
to-betranseribed and fied with the Bar Association a narra 
in compliance with RAP 9.3 to be 

transcribed and filed with the Bar Association. 

(1) The GLE MCLE Board chairperson or chairperson of 
the subcommittee shall certify that any such record or narra- 
tive report of proceedings contains a fair and accurate report 
of the occurrences in and evidence introduced in the cause. 

(2) The CEE MCLE Board shall prepare a transcript of 
all orders, findings, and other documents pertinent to the pro- 
ceeding, before the CLE MCLE Board:, which transeript 
shalt must be certified by the ELE MCLE Board chairperson 
or chairperson of the subcommittee. 

(3) The CEE MCLE Board shall then file promptly with 
the Clerk of the Supreme Court the record or narrative report 
of proceedings and the transcripts pertinent to the proceed- 
ings before the CELE MCLE Board. 

(4) The matter shall be heard in the Supreme Court pur- 
suant to procedures established by order of the Court. 

(e) Time. The times set forth in this rule for filing 
notices of appeal are jurisdictional. The Supreme Court, as to 
appeals pending before it, may, for good cause shown: 

(1) Extend extend the time for the filing or certification 
of said statement-of facts record or narrative report of pro- 
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Bar Association. In any matter referred to the Supreme Court 
under these rules, the file, record, briefs, and arguments shall 
not be subject to this confidentiality rule. 


[Adopted effective January 1, 1977; amended effective May 
14, 1982; May 2, 2000.] 


REGULATIONS OF THE 
WASHINGTON STATE BOARD-GE MANDATORY 
CONTINUING LEGAL EDUCATION BOARD 


Approved as Amended by the 
Board of Governors and Supreme Court 


Regulation 101. Definitions 
AS used ia-these Regulations, the folowine definitions 


(&) Lepal education" shall _mean_training obtained by 
lawyers-already-admitted te-practice that maintains or 
enhancestheitcompetence-astawyers._Itis recognized that 
education is important to-_tawyers. However, not ait eduea- 


tions tegaledueationwithin the meaning of these rules. 
(a}(b) "Approved"era Accredited legaleducation activ- 
ity" shal means any method by which a lawyer may earn 
MCLE credits, and includes individualseminar, courses, 
self-study, teaching, pro bono legal services, law school com- 
petitions, nexus, and writing and editing, as described in 
these regulations er-ether- continuing legal education-acthyity 
approved bythe Washington State Board of Contin 


ceedings and transcripts;; or 

(2) Dismiss dismiss the appeal for failure to prosecute 
the same diligently. 

(f) Costs. If the member lawyer prevails in his or her 
appeal before the Supreme Court, the member lawyer shall be 
awarded costs against the Bar Association in an amount equal 
to his or her reasonable expenditures for the preparation of 
the statement orstatements-of facts record or narrative report 


Legal Education (Continuing-Legal Education Beard). 
© "Active membershal mean any person-ticensed to 


(b) €} "Accredited sponsor" sha means an organization 
that meets the requirements of Regulation 105 for accredita- 
tion of its whese entire centinuing legal education program 
subje ect to review ww by the MCLE Board iach nes 


of proceedings. 


(g) Change of Status. Once an-atterney a lawyer has 
been ordered suspended from practice for noncompliance 


with these rules, the atterney lawyer affected must comply 
with the then applicable regulations of the CLE MCLE Board 
and the WSBA Bylaws fertransferfrom-suspended inactive 


in order to return to active status. 


[Amended effective May 14, 1982; September 1, 1992; Janu- 
ary 1, 2001.] 


RULE 11.7 
CONFIDENTIALITY 


The files and records of the Bar Association, as they may 
relate to or arise out of any failure of a member of the Asso- 
ciation, or other lawyers, to satisfy these continuing legal 
education requirements, shall be deemed confidential and 
shall not be disclosed except in furtherance of its duties, or 
upon request of the atterney lawyer affected, or pursuant to a 
proper subpoena duces tecum, or as directed by this Court 


(c) "APR 11" means Admission to Practice Rule 11, 


including subsequent amendments. 

(d) "Attending" means: 

(1) Presenting for or being present in an audience, either 
in person or through an electronic medium, at an accredited 
live continuing legal education course at the time the course 
is actually being presented; or 

(2) Engaging in self-study using pre-recorded audiovi- 
sual or audio-only courses that have been accredited by the 
MCLE Board. 

(e) "Chairperson" means the chairperson of the MCLE 
Board, except where otherwise indicated. ee a 


odes 
(£) "Course" means an organized program of learning 
dealing with matter directly relating to the practice of law or 


eourt. The records and information contained therein should 


not be available to any spernsesting sponsoring organization, 
including the Continuing Legal Education Department of the 


Miscellaneous 
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legal ethics, including anti-bias and diversity training, and 


substance abuse prevention ‘raining. ee Ors Gre 
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(g) "Ethics" includes discussion, analysis, interpretation, 
or application of the Rules of Professional Conduct, Rules for 
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(n) "Participating" means taking part in an accredited 
continuing legal education course as a contributing member 


Enforcement of Lawyer Conduct, Code of Judicial Conduct, 


judicial decisions interpreting these rules, and ethics opinions 
published by bar associations relating to these rules. It also 
includes the general subject of professional conduct stan- 
dards for lawyers representing clients and the public interest. 
Ethics credits may also be awarded for accreditable activities 
in the areas of diversity and anti-bias with respect to the prac- 
tice of law, or the risks to ethical practice associated with 
diagnosable conditions of stress, anxiety, depression, and 
addictive behavior. “Chairperson” shal meanthe-chairper- 
ser-ofthe CLE Board, exceptwhere otherimage of thatterm 

(h) "Executive Secretary" shal means the executive sec- 
retary of the MCLE Board. 

(i) "Form 1" means the CLE course accreditation appli- 
cation form. “ APR +H shal mean Admission _toPractice 


of a panel. “Prefessionalsntis-ne-more, and retess, than 


court_and with ultimate justice ata reasonable cestas the 
final geal—Fhe area-_of professionalism shalt inelidethe 
issues_of and trainine in diversity, ant -bias_and substance 
i nine in erdertei bE ad at 


(j) "Governmental agency" means federal, state, local, 


and military agencies and organizations, and organizations 
primarily funded by one or more of the preceding, but 


(0) "Qualified legal services provider" means a not-for- 
profit legal services organization whose primary purpose is to 


provide legal services to low income clients, as defined in 


excludes colleges, universities, law schools, and graduate 
schools. “Feachine"in-an-approved-continuing legal educa- 
tonactyity shalt mean and encompass the delivery ofa _pre- 
paredtalkteeture or address-at such activity: 

(k) "Groups 1, 2, and 3" means three groups of lawyers 
for purposes of the reporting periods to which they are 
assigned: Group 1 consists of lawyers admitted through 1975 
and in 1991, 1994, 1997, 2000, etc.; Group 2 consists of law- 
yers admitted 1976 through 1983, and in 1992, 1995, 1998, 
etc.; and Group 3 consists of lawyers admitted 1984 through 
1990 and in 1993, 1996, 1999, etc. New admittees shall be 
assigned to these Groups in the same manner upon admis- 
sion. “Participating in-an-appreved continuing legal educa- 
torractivity shalt mean-and encompass taking _partin such 


activity-as-a-memberofa panel discussion, witheut the -prep- 


A) "Legal education" means activities that meet the 
requirements of these regulations and that maintain or 
enhance the competence of lawyers with respect to the prac- 


tice of law. of law. Se ee 


(m)" "MCLE Board" means eiie Washington State Boatd 
of Mandatory Continuing Legal Education. Groups} 


APR 8 (e)(2). “Ethies" shal inchide discussion anabysis, 
interpretation,_or-appHeation of the Rules_of Professional 
Conduct, Rules for Enforcement oflLawyer Conduct Code of 
Judicial Conduct, judicial decisions interpreting thesetules, 
Bei ties Oy on Pan riety ty, vac ees nt rone Te 


fese enal conduct erp ouied of Mansions aei ar Liho reprae 
tation of chents-and in the public interest. 


(p) "Quorum of the MCLE Board" means four or more 
members of the Board. ee bw n fas ae Pees 2 


Ae Ra Eh ERE eT 


state-of Washington, 


(q) "Teaching" means the delivery of a prepared talk, 
lecture or address at an accredited continuing legal education 
course. 


[Regulation 101 amended effective May 2, 2000; October 1, 
2002.] 


Rezulati 102- Continui Lesal_Edueati 
Requirement 
(a) -As-provided for +n APRH2,each-active member 


Ree ee a: 
heurstoward the tegal ethies_prefessionalism,orprofes- 
stonalrespensibilty requirement 


Miscellaneous 
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fRegulation 102 adepted effective tity 26,1995: amended 


effective May 2.2000} 


Regulation 102. Standards for Approval and Accred- 
itation. To be approved for credit, all courses must meet all 
of the following criteria, except where otherwise stated. 

(a) A course must have significant intellectual or practi- 
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imply that the WSBA or the MCLE Board approves or 
endorses any person, law firm, or company providing goods 
or services to lawyers or law firms. 


(h) Private Law Firm, Legal Department, and Gov- 
ernment Agency Education. In addition to compliance with 
the requirements above, courses presented by private law 
firms, in-house legal departments, and government agencies 
may be approved for credit under the provisions of APR 11 
on the following bases: 

(1) Approval of private law firm and legal department 
courses may be granted only on a case by case basis. Accred- 
ited Sponsor status will not be available for private law firm 
or legal department sponsors. 

(2) If a private law firm or in-house legal department 
contracts with an outside CLE provider to present a CLE, 


cal content relating to the practice of law or legal ethics. In 
determining whether courses have such content, the follow- 


then the private law firm or in-house legal department spon- 


ing factors should be considered: 

(1) The topic, depth, and skill level of the material: 

(2) The level of practical or academic experience or 
expertise of the presenters or faculty; 

(3) The intended audience, which may include others 
besides lawyers; 

(4) The written materials, which must be of high quality, 
in a hardcopy or electronic format, and distributed to all 
attendees at or before the course is presented. In some 
unusual cases, written materials may not be necessary, but 


sor must register as the sponsor of the CLE program. The 
outside CLE provider is not the sponsor in this situation. 
Nothing herein, however, shall be construed to prohibit or 
discourage private law firms or in-house legal departments 
from contracting with CLE providers to provide training, nor 
shall a CLE sponsor lose its accredited status because it pro- 
vides courses or training to private law firms or in-house 
legal departments. 

(3) Courses sponsored by private law firm or in-house 
legal department sponsors may be open or closed to non- 


that is the exception and not the rule; and, 
(5) The physical setting, which must be suitable to the 


members of the private law firm or in-house legal department 
sponsor provided that notice of such courses shall be pub- 


educational activity and free from unscheduled interruption. 


lished on the WSBA's MCLE web page. 


(b) Any written, electronic, or presentation materials 
must be available for submission and review upon request by 
the MCLE Board. However, in the case of government-spon- 
sored, closed seminars, where materials are subject by law to 
confidentiality rules or regulations, those portions of the 
materials subject to confidentiality may be redacted from the 
overall submission, provided that a list of the redacted mate- 
rials, a general summary of the redacted materials, and the 
basis for confidentiality, is supplied. 

(c) The course must be open to audit by the MCLE Board 
or its designees at no charge. However, this requirement may 
be waived in cases of government-sponsored, closed semi- 
nars if the reason stated on the Form 1, as required by Reg 
104 (a)(3), is approved by the MCLE Board. 

(d) The sponsor must keep accurate attendance records 
and retain them for six years. The sponsor must provide cop- 
ies to the MCLE Board upon request. In addition, the spon- 
sor must report attendance within 30 days of the end of the 
program as required by APR 11.6 (a)(1). 

(e) The attendees must be provided with a critique form 
or evaluation sheet to complete. The completed forms, or a 
compilation of all numerical ratings and comments, must be 
retained by the sponsor for two years and copies must be pro- 
vided to the MCLE Board upon request. 

(£) There must be no marketing of any law firm or any 
company that provides goods or services to lawyers or law 
firms during the presentation of the program in the room 
where the program is being held. 

(g) Aside from indicating that an activity has been 
accredited for the number and type of credits approved by the 
MCLE Board, people and organizations must not state or 


(4) A course must not focus directly on a pending case, 
action or matter currently being handled by the sponsor if the 
sponsor is a private law firm, corporate legal department, or a 
government agency. 

(5) If the course is sponsored by a private law firm, no 
client, former client, or prospective client of the private law 
firm may directly or indirectly pay for or underwrite the 
course, in whole or in part. 


Regulation 103. Earning and Calculating Credits: 

ieh WSBA MCLE staff, the Executive Secretary, 

or the MCLE Board will apply APR 11 and these regulations 

to determine approval or denial of accreditation, and to deter- 

mine the number of credits a lawyer can earn for each activ- 
ity. 

(a) Accreditable activities. A lawyer may earn cCon- 
tinuing legal education credit may-be-ebtained by attending, 
er teaching, or participating in; accredited continuing legal 
education activities, subject to all restrictions, limitations, 
and conditions set forth in APR 11 and these regulations. 
which have been (1 approved by the CLE Board 2) 
afforded retreactive-approval by the CLE Board pursuantte 
APR and these Resutationsort3) conducted by-an 

(1) A lawyer may earn credits through an accreditable 
activity even if neither the lawyer nor the activity is in Wash- 
ington State (see Regulation 103 (e)(1), 103(k), and 107(e)): 
and 

(2) To be accreditable, an activity must have no atten- 
dance restrictions based on race, color, national origin, reli- 


Miscellaneous 


Washington State Register, Issue 08-15 


gion, creed, gender, age, disability, sexual orientation, or 
marital status. 

(3) A lawyer may earn teaching and preparation credits 
through teaching a pre-admission course required by APR 
5(b) and APR 18 (c)(1)(i). 

(b) Live credits. A lawyer may earn "live credits" by 
attending in person or via an electronic medium, or teaching 
or participating in an accredited course at the time the course 
is actually being presented. 

(1) Teleconferences, videoconferences, and webcasts are 
considered "live" if there are presenters or expert moderators 
available to all course attendees at the time the course is actu- 
ally being presented and all attendees can hear or see other 
attendees' questions and the resultant responses at the time 
they happen. 

(2) Viewings of pre-recorded courses, presented by one 
or more expert moderators qualified and available at the time 
of the viewing to answer questions and expand on topics may 
also be considered "live". 

(3) Writing credits, as defined in Regulation 103(j), are 
considered to be live credits. Credit-shal-be-awarded-_onthe 
basis-of one-(} hour for each sixty (60)-minutes-actialhy 
spent bya memberi in-attendance-at-an-approved activity: 


W 
9 


actualattendance. 

(c) Credit for attending accredited courses. A lawyer 
may earn one credit for each 60 minutes spent attending 
actual instruction at an accredited course. A lawyer may earn 
no more than eight credits per day spent attending courses. A 
lawyer may earn credit only once for attending the same 


approved course. Meals-and Banquets—Credit may not be 


(d) Credit for Fteaching or sparncipatine in_accred- 
ited courses. A lawyer may earn Ccredit tewardthe-contina- 
ingtegal education requirement set forth in APR-H fay} and 
Regulation 102-may be earned through by teaching or partic- 
ipating in an appreved accredited continuing legal education 
course. actHitenthe folowing basis: 

CO -An-active-member Additionally, a lawyer who is 


teaching or participating in an appreved accredited activity 
course shal may receive carn eredit-en the basis-ef one credit 


for each sixty(60} minutes actually spent by sueh+member 
the lawyer in-attendance-at and teaching in preparing for the 


presentation of the course, 
active member teaching iv stch an activity shalL-also-be 


sds 60) minutes semali saan in preparation time- pro- 
vided+thatin ne-eventshalmerethan up to a maximum of tea 
€10}heurs-ef credits per course. be-awardedforthe-prepara- 
trer-efone hour ertess-of actual presentation, 


A lawyer may 
earn credit only once for teaching or participating in the same 
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attends-and teaches inant entire presentation-of the seminar, 
may-claim-atotaltofsixteent hours preparing for the presen- 


tation, Lawyer X may earn a total of 16} credits. maximam 


EXAMPLE: Atterney—-¥, Lawyer X PTN 
gives a two @) hour presentation and attends the other four 
hours at a six credit hour course presented in three cities, and 
attends the rest of the course on each of those days. If Lawyer 
X spent 15 hours preparing for the presentation, Lawyer X 
may earn a total of 16 credits. leeture-atthe-same-seminar. 
Attorney -¥_is-entitled te-one-eredit hour for each sixty (60) 


entire_presentation ef the seminar_imay_etanna_toetatof 
; enh oO) eee or for his iivolyement-in the 

A BE aye o ee ra or je ect i 
sixty 60}minutes-actuahy-spent-by-suech-memberdnatten- 


danee-at presentation ofsuch activity: Additionally, an-active 
ee een ee 


(e) Credit for attending or teaching Llaw Sschool 
€courses. 
_ Q) Attending. A lawyer may earn Credittunderthe pro- 


one (B 
credit for each eleck hour 60 minutes of instructed law-seheol 
class time actualy the lawyer attendsed in law school courses 
at the J.D. or advanced education level. The course may be 
taken within or outside the United States, and the lawyer is 
not required to take or be successful on any examination 
given in connection with the course in order to earn CLE 
credits for attending the course. To earn credit, the lawyer 


accredited course, regardless of the number of times the 


must: up-te-amaxinum of 15-00 -heurs_per-ceurse For 


course is presented. 

EXAMPLES: Attorney Lawyer Xan-aetivemember, 
gives a one hour teeture presentation and attends the other 
five hours at a six {6} credit hour seminar course presented in 
each ef three cities, and attends the rest of the course on each 

of those days. Atterney If Lawyer X is-entitled te-one credit 
heurforeach sixty(60) minetes_of actual attendance-and 


[7] 


example inderthisformita_an_acthemembermwhe-actualty 
attends 30-heurs-_ofinstrection in-atew-sehoeol course may 
PS E eee 0 Hours Perec nee ae ae 
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SiG Renae Sian per ae Sune al i 


(Ay Ap aoire adiber alias such « cone shady: 
range with for the instructor or law school registrar to fer ver- 
ifyieation-of the active-member's lawyer's actual attendance 
at the various sessions of the course and fer+the to reporting 
ef such attendance to the MCLE Board-; and 

(B) Comply with the applicable regulations of the law 
school or university involved. 


Success-on-any_examination given_in-_connection with 


(2) Teaching. Full time teachers and lawyers whose pri- 
mary employment is teaching law school courses may not 
earn credit for teaching or preparation of law school courses, 
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[Regulation 103 amended effective May 2, 2000; August 3, 
2004.] 


(g) GD) Credit for Llaw school Ecompetitions. A law- 
yer Credit may be earned one general - not ethics - credit for 
each 60 minutes spent judging or fer preparing Llaw Sschool 
students for and judging law competitions, mock trials, and 
or moot court arguments at an ABA accredited law school. 
Up to a maximum of six credits per reporting period may be 
earned provided the following conditions are met—Ethies-and 
professionalisneredit hours_are net avatable for _participa- 
tton-in-this type of CLE activity: CLE credit hours-are net 

ether-written _papersn 


available for_srading written briefs-or 
ee By Adee one 


but a lawyer who is acting as a part-time adjunct professor or 
lecturer may earn credit in connection with that lawyer's first 


Sa eae clas a SSN eA namedate-and 
lecation of thw_ceurse-or-_prosram and the numberof CLE 


presentation of a specific law school course, as follows: 

(A) Presentation time- one credit for each 60 minutes of 
presentation time for that lawyer's first presentation of a spe- 
cific law school course, up to a maximum 15 credits for 
actual presentation time; and 

(B) Preparation time- one credit for each 60 minutes 
the lawyer spends preparing for each 60 minutes of presenta- 
tion time, up to a maximum of 10 credits of actual preparation 


eredit hours-earned. 
(1) Prior to the event, the sponsor provides the lawyer 
"judge" training in the feedback process to be used by Law 


Sehoel Competitions—One() credit hour may be earned for 
bs gi 0) si oarfcivationi F lited 


i hoel He ided Vi See tice lawsehooltraini 
activity is-structured +o require that the "judge" previde-spe- 


time for each 60 minutes of presentation time. 


(f) & Credit for Rpro Bbono Hlegal Sservices: A 
member law wyer may earn up-te six (6}heurs-ef credits annu- 
ally if: 


ing-requirementsuder_the auspices of a_qualified legal ser- 
viees- provider: 


(1) The law- 
yer receiveséd at least two @} hours of education in a given 
calendar year, under the auspices of a qualified legal services 
provider, which may consist of: 

(A) & Naot less than two @} hours of training in MCLE 
Board-approved witk live presentation(s); or 

(B) 44 Naot less than two @) hours individually viewing 
or listening indtvidually to pre-recorded 
training courses approved by the MCLE Board; or 

(C) G) Not less than two hours of any combination of 
the foregoing training; or 

(D) +) Not less than two hours serving as a mentor to a 
participating attorney lawyer who has completed the forego- 
ing training; and 

(2) Each-attorney seeking CLE ereditalsewilt have sub- 
sequently The lawyer completesd not less than four 4} hours 
of pro bono work in that same calendar year by: 

(A) pProviding legal advice, representation, or other 
legal assistance to low-income client(s) through a qualified 
legal services provider; or 

(B) ##-sServing as a mentor to other participating atter- 
neyts) lawyer(s) who are providing seek legal advice, repre- 
sentation, or assistance to low-income client(s) through a 
qualified legal services provider. 
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etfie to give performance review feedback to each student 
participant during the event. Such training must incorporate 
the requirements of Regulation 102(a), and it can be con- 

veyed Fhe performance review must conform to-aredetermi- 
unedfeedback process’ tobe-established and agreed tip)en 


bythe Law Sehoeland the participatine attorney through a 
prior-to-the-activity communication-(e-g—watehing a by live 
or video-taped training, reviewing a written outline of fer 
points to be covered by the "judge", 
method. ete-—Fhe educational 


or other acceptable 


(2) The lawyer "judge" provides specific performance 
feedback to each student participant during the event. Maxi- 
maunofsix{6}CLE eredit 
ton inthis typeof CLE activity during any one reporting 
eyele- 

(3) The sponsor issues appropriate certification docu- 
menting the name of the lawyer, the activity name, date, and 
location, and the number of CLE credits earned. 

(4) The lawyer does not earn credits for preparation time 
or for grading written briefs or other written papers in con- 
nection with this type of activity. 


have significant intelectual or practieal content relating 0 


and_audience-may_be_considered_but-those-will net be-the 
prineipat-eriteria for appreval_Courses invehine federator 
state-taxatien issues,arbitratien or alternative dispute resoht 


tien,-as_oxamples,may -Happealte-persens from disciplines 
ether-than law, but may stil be appreved courses. 
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CH Definition —Fhe-course shalt constitute-an organized 
Lanes E iv eta ee eR eas ad 


Gt) The_level-oF practical or-aeudeie-experience-or 


nD Thei aded $ 
BF he quien -clacHGWie-Gy presentation 
seu ae ae re ap ese a boa ar es 


coursos presen ed agoma cases avi den analara, 
be-necessary butthatisthe-exceptionandnottherule- 
&+)}-Fhe-physical setting is—suitable_tothe-educationat 


activity, free from unscheduled interruption, and should 
inchide-aawritine surfaceswhere feasible. 


(b) Basis-for-apprevatof activities._Creditvitt alse be 
RR a a 


idhe fesla elenae Balb en 
(h) Credit for Sself-Sstudy Credits. A lawyer Attor- 
neys may recetve earn credit for self study by completing 


MCLE Board-approved pre-recorded audiovisual or audio- 
only courses, under the following conditions: wale ne OF 


RAN A Pir E 
ee a A 


(1) Requirements for lawyers. 
(A) @ For all Foelam- ChE eredits-earnedthrougk self- 


study courses, the lawyer must atterneys—are required te 
report on their CLE Certification a Form 1 for each activity: 


(i) The sponsor and title of the course; 
(ii) The original date the activity was recorded: 
(iii) The date the lawyer completed the course; and 
(iv) Tthe number of credits for which the course tape; 
CD-ROM; motion pictures; electronic orother-such systems 
was 


ue the sponsor a 


most recentedition 
(B) The lawyer must declare on the reporting period By 


signingthe CLE Certification formattorneys-wHHdeetare 
that they lawyer did not knowingly have-net violated any 


ee ight laws in earning the credits repertedinthe-Certifiea- 


er G5 Requirements for sponsors regarding accredi- 
tation of self-study courses. 
For all pre-recorded courses approved for credit by the 


MCLE Board: 

(A) The Ssponsors-are-+required+te must affix on the out- 
side of the recording: each-audie-er-videetape-CDROM, 
motion pictures, electronic or-other- such -systems_or devices 


(i) Tthe name of the sponsor: 
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(ii) Tthe name of the program course:; 
(iii) Tthe date originally recorded;; 
(iv) Tthe total running time fength-ef thetape in hours 
and minutes; and 
(v) Tthe number of credits for which it has been 
approved. Computerassisted-self study _programs-are net 
bi hi ae 


(B) G Sponsors are not required to submit a copyies of 
the self-study course audie-or-videetape-CDROM_motien 
pretures, electronie_or other such -systems-or-devices with 

the Form 1, but must provide copies 


appleations fer appreval 
to—Fthe MCLE Board on request-hewever, reserves the right 
te-ebtain-_on-demand acepy_of any tape CDROM motion 


pictures,electrenie_or other such systems-or- devices, submit 
ted-for-approval. 


(Q) 6» If a live seminar course was is approved by the 
Board, the video-or- audio tape pr eleetronte recorded recorded version 
of that seminar course is deemed automatically approved if 
the sponsor creates a "duplicate" Form 1 at the MCLE web 
site or submits a paper Form 1 for the recorded version of the 


course witheut the -spenser-submittine-asecend appleation 


(D) Written materials distributed at the live course semt 
nat must also be distributed with the pre-recorded course 


ee ee a 
astive-seminars_t _dees- net necessary apply te-computer 
assisted self study-prosrams. 


(Œ) (++}-As-e- general rule;4The accreditation-of al-tapes; 


the pre-recorded course expires five years after the date the 
course was originally recorded, except those determined by 
the MCLE Board to be purely skills training tapes courses.; 


expires_five-years_after_the-date-the tape was-_originally 
recorded- 


()Attendance-at-courses-that-have-not-apphed-for-of 


a 
patting Form. 


(i) 6) Credit for Nnexus courses credit. A lawyer may 
earn credits for actually Aattending, er teaching, or partici- 
pating at a course that does not qualify for approval under 
these regulations and does not directly deal with the practice 
of law but that wherethere is a substantially relatedionship to 
the lawyer's field area of practice. To earn such credits, and 


the lawyer must demonstrates that the topic, depth, and skill 
level will improve the lawyer's competence to practice law. 
foibles rence aati reece Mice 


eoeurse- hewever_Upen-ashowine of nexus between anindt 
vidual's law practice and such _a-courseCLE credit may be 


(G) (4 Credit for Wwriting and Eediting Aactivities. 
Credit for writing and or editing activities maybe is granted 
sparingly, and only on a case by case basis. A lawyer may 
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earn one live credit for every 60 minutes spent in writing and 
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legal professionals, erassistants=will qualfy fer approval, 


editing activities, up to a maximum of 10 live credits per writ- 


time management, increasing office efficiency, business 


ing activity, under the following conditions: 
(1) that-prier-approvalis-securedandiThe writing or 
editing in question meets the standards of Regutation 104fa)} 
these regulations:; 

(2) andthatit The writing is actually published for the 
education of the Bar by an-entity recognized ithetegalcom- 
faunity-as-a publisher of legal works; and 

(3) The Wwriting or editing is not performed for or on 
behalf of a client or prospective client, for marketing pur- 
poses, or in the course of the regular practice of law—is-net 


eligible for credit. See Regulation HDG} Credit for 


should_be based-on-_the-number-of hours-spent_in_preparing 
morethan 10-00 credit hours 


the- material butin ne-case- may 
be-claimed. 

(k) Credit for courses for lawyers in foreign countries 
and/or remote locations in the United States. 

(1) A lawyer may earn credit for programs outside the 
United States, including courses concerning laws of jurisdic- 
tions outside the United States, if those courses are approved 
for credit by the MCLE Board. 

(2) A lawyer residing in a foreign country where stan- 
dard live CLE courses are unavailable may earn credit for 
courses that do not fully meet the standards of these regula- 
tions and which would not be approved if offered within the 
United States. In determining whether to grant credit for 
such courses, the MCLE Board shall consider, among other 
things, the availability of courses in the area involved and the 
good faith attempts of the lawyer to comply with the require- 
ments of APR 11 and these regulations. 

(3) With approval from the MCLE Board, a lawyer in a 
foreign country with no reasonable opportunities for atten- 
dance at live CLE programs may earn a maximum of 45 cred- 
its per reporting period through approved self-study courses 
or by attending informal CLE programs developed and pre- 
sented by lawyers in the foreign jurisdiction. 

(4) With approval from the MCLE Board, a lawyer in a 
location within the United States that is very remote and 
removed from reasonable opportunities for attendance at live 
CLE programs may earn a maximum of 45 credits per report- 
ing period through approved self-study courses. Such 
approval will be granted sparingly. 

(1) &) Examples of eewrses-er activities that may qual- 
ify for credit. The following types of activities may be 
approved for credit, subject to the other provisions of these 
regulations: 

(1) Courses about 


running a law office maybe 
approved. - ifn particular, docket control, malpractice avoid- 
ance, and education on substance abuse by lawyers and other 
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planning, office financial management, billing and collec- 
tions procedures, office technology, and customer service, as 
each relates to the practice of law. 

(2) Programs Courses that-ate designed to improve an 
attorney's lawyer's communication skills for communicating 
with his-er-her clients and or to improve the attorney lawyer- 
client ce wit be-approved. 

(3) @ Courses erselfstudy-pregrams on how to conduct 
electronic legal research may-be-approved subjecttothe other 
provisions -of these regulations. 


a ) 2 Anormal coe resolution courses ae 


ere aoe ane 
courses inchidine -courses_offered at the } Dor advanced 
edueation levels based upon_the actual hours-of attendance: 


etherwise-comphy with the appleable regulations-of the taw 
schooler university invelyvedCredit for teaching law school 
aig er ala tule yi vnc! tot ceeds 


pe 15 credit nes Pa E ENN 
(5) Creditavit net be-sivenfer A lawyer's attendances 


at Bbar review/refresher courses effered4n-preparation for 
the Washington State Bar examination, butereditmay be 
given for 

jurisdictions other than Washington, on the basis of +09 one 
credit for each classroom hour of actual instruction or 
audio/videotaped instruction. 

(6) Courses sponsored by or involving participation by a 
company that provides services or products to the legal com- 
munity, but only if the written material does not include pre- 
pared promotional literature, and: 

(A) There is no marketing of that company during the 
program; or 

(B) There is equal treatment in any discussion and writ- 
ten materials of alternate vendors of the particular product or 
service. 

Programs-outside the United States may be siven credit, 

bi ke followi a 


Gs Scvainerd sonaedane lane prodor oan ee 
United States-can-qualfy for CLE eredit is net necessary 
to-return-_to- the United States of to Washington State inorder 


criteria 6 Repelation 104 the CLE Beard, EERO 
Secretary may- grant-approvalofeourses—offeredsuek 
areas, whieh -de-net fully meet the standards-_of Regulation 
404-and-which accordingly would net be-appreved df 
offeredavithin the United StatesDeeisions +elative tothe 

retion of the CLE 


approvalefsuch courses-are-within the -dise 
Board, ne onel eee SORO IOE Ba 
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erderte—confirm that CLE ereditis_avatlable, prior_to-the 
commitment of tine and resources te the acthitys 


Gv) -CLE-ereditunay _be_siven for-attendine taw_sehool 
courses, inchidine -courses_offered at the }D—or advanced 


education levels _ based upen-actual hours-of attendance. 


(m) (&) Examples of Fhe-feHowine activities wit that 
do not qualify for credit: 

The following types of activities will not be approved for 
credit: 

(1) Teaching a legal subject to non-lawyers in an activity 


or course that would not qualfythese-attendine be approved 
for CLE credit if taught to lawyers. 


(2) Programs that-are primarily designed to teach atter- 
neys lawyers how to improve market share, attract clients or 
increase profits will netbe-appreved, unless the program pri- 
marily focuses on topic areas that include, but are not limited 
to, marketing ethics, case law updates, conflicts of interest, or 
conflicts of law. 

(3) nor-will pPrograms primarily designed to be a sales 
vehicle for a service or product. While-aecompanywhieh pre- 
vides-services-or-_products tothe tegal community may owish 

be ; | of | 


dors-ofthe-partiemar product or-service_and the written 


matertal dees-notinchide promotionaliterature- 

(4) GB) Writing for or on behalf of a client, or for the reg- 
ular practice of law. 

(5) 4)As-2-+ewardfer-mMeritorious legal work, such as 
pro bono work, except as provided in Reg. 103(f)f¢). 

(6) Bar review/refresher courses offered in preparation 
for the Washington State Bar examination. 

(7) & Jury duty. 

(8) {6} Programs primarily designed to enhance a per- 
son's ability to present or prepare a continuing education pro- 
gram 

(9) Private law firm, Orpen legal department, or gov- 
ernment agency sponsored courses that are focused directly 
on a pending case, action or matter being handled by the pri- 
vate law firm, corporate legal department or government 
agency sponsor. 
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deseribed below,courses_presented by Private Law Firms 
C Law Firms") house Legal n 
Do end lere state; loea cen SA E 


T E E S E E E T 
CHE providerto presenta CLE, then the Private Legal Sponr- 
sormust resister-_as_the sponser of the CLE program —Fhe 
eutside- CLE provideris not the sponsor in this situation. 

Gd Nothing herein, however, shall be construed te-pre- 
hibit-or-diseourage Private-Legal Sponsors_from contracting 
with-CLE -previders_te_provide trainines._noer-shalt aCLE 
spenserteseits-aceredited status because it _provides-_courses 
ortrainingto Private- Legal Spensers- 

2) All infermation-_catted for byFormt inehidine—a 


eomplete course schedule with time aleeations must be-sub- 
mitted-_atleast thirty G0) days priertethe date scheduled for 
pode Acie a N a E OE a 


Reale ei Drie ane He i iD NE 


grant 


@)-Fhe-course must be attended by frre) or more taw- 
yers-admitted te-any Bar Association, -exeliding the instrue- 


ee a 
tising —Persons_or_organizations-may-not-state-or imply-that 
the WSBA-or the CLE Board appreves_or-enderses-any per- 
sef-orerganizatien: 

(6}-No-course provided epf by-a Private Legal Sponsor shall 


ter being-handled by-the Private Legal Sponsor 


}Ne-course provided bya Law Firm shall be paid foror 
Hranyoway_underwrittes inwheleor_part_direethy-orind+ 
are ee cere eas 


ee ee 
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fRegulation 104 adepted effective tity 26,1995: amended 
effective May 2, 2000: -H 2000: Mareh 30, 2004- 
amended effective November-8,20054 


Regulation 1045. Proeedare Applying for Approvat 
Accreditation of Continting begal Kedtreation an Activi- 


tyies. Subject to the requirements and restrictions of APR 11 
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ton MCLE credit, including ___ hours of ethics/prefes- 
sionalism credit.” 

(6) Reporting attendance. After the conclusion of the 
presentation of a course, the sponsor must submit an atten- 
dance report showing the actual attendance time of each law- 
yer, either through the MCLE website or by submitting it to 
the Executive Secretary, within 30 days after the program. 


and these regulations, sponsoring organizations or individual 
lawyers may apply for accreditation of an activity. The 
MCLE Board, with the approval of the WSBA Board of Gov- 


(b) Application by individual lawyer. 


(1) Submitting Form 1. A lawyer may apply to receive 
credit for a continuing legal education course or activity by 


ernors, may adopt and assess a fee on sponsoring organiza- 


submitting a completed Form 1 to the WSBA MCLE staff for 


tions or individuals for the purpose of defraying the costs of 


that activity, along with any other materials or information 


processing applications for accreditation of courses or activi- 


required by these regulations or requested by the WSBA 


ties. 

(a) Application by sponsor. 

(1) Submitting Form 1. An-active-memberor sponsor- 
ing organization desiting-approval may apply for accredita- 
tion of a continuing legal education course or activity shall by 
submitting a completed Form 1 to the WSBA MCLE Beard 
staff, together with payment of the required fee, if any att 
information cated for by Form Not. 

(2) Private law firm and corporate legal department 
sponsors. Private law firms and corporate legal departments 
must: 

(A) Register_as the sponsor of a course if they either 
present the course or contract with an outside CLE provider 
to present the course. 

(B) Submit completed Form 1s by no later than 14 days 
before the first presentation day of the activity. Failure to 
submit the Form 1 at least 14 days in advance of the activity 
may result in imposition of a late fee and/or denial of accred- 
itation for the activity. 

(3) Government sponsors. Government sponsors must: 

(A) Register_as the sponsor of a course if they either 
present the course or contract with an outside CLE provider 
to present the course; 

(B) Submit completed Form 1s by no later than 14 days 
before the first presentation day of the activity. Failure to 
submit the Form 1 at least 14 days in advance of an activity 
may result in imposition of a late fee and/or denial of the 
accreditation of the activity; and 

(C) If a closed course cannot be audited by the MCLE 
Board or its designees due to confidentiality rules or regula- 
tions, this must be stated on the Form 1. 


(4) Accreditation of same course. A sponsor may 


MCLE staff, the Executive Secretary, or the MCLE Board. 


(2) No individual application for private law firm or 


corporate legal department sponsored course. A lawyer 
who is associated with or employed by a private law firm or 


corporate legal department that maintains an office within 
Washington State may not apply to receive credit for a con- 
tinuing legal education course sponsored by that private law 
firm or corporate legal department for which the sponsor did 
not submit a completed Form 1. 

(3) Individual lawyer as sponsor. A lawyer who is the 
sponsor of a CLE program must submit a Form 1 as a spon- 
sor, not as an individual lawyer, and follow all rules and reg- 
ulations applicable to sponsors. 


ine_the-cests_of precessing 
courses- submitted for CLE eredit, such fee tobe established 


fromtimetetimeby the CLE Beard and_approved bythe 
Beard-of Governors- 


[Regulation 105 amended effective May 2, 2000.] 
Regulation 1056. Accreditedation—ef Sponsorsine 


(a) General provisions. The Executive Secretary CLE 
Beard may extend approveatte-a sponsoring organizations as 
for alt of uas len ray TNO NE 


by-such-_organization which conform to Resulation 104 A 
spensering agency _towhich such _general approval has been 
extended shall be known-as-an "accredited sponsors". The 
following apply to all accredited sponsors: 

(1) Accredited sponsors are not required to seek approval 
for individual courses that they sponsor. 


apply for accreditation of a course that is the same as an 
accredited course presented by that sponsor within 12 months 
from the original date of accreditation, by creating a duplicate 
Form 1 on the MCLE website or submitting a paper Form 1 
for each subsequent presentation. Such duplicate or paper 
Form 1s must be submitted by no later than one day before 
the subsequent presentation of the previously approved activ- 
ity. 

(6) Approval shal be-sranted_or_denied in aceordanee 


(5) © Accreditation statement in brochures. If Aste 
a course that has been approved and accredited within theast 
twelye-months, the sponsoring organization may announce; 
in informational brochures and/or registration materials: 
"This course has been approved for__ hours of Washing- 
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(2) All courses sponsored by an accredited sponsor and 
in compliance with APR 11 and these regulations are consid- 
ered approved by the MCLE Board, subject to review by the 
MCLE Board. 

(3) For any course it is sponsoring, an accredited sponsor 
may state the following (or something substantially similar) 
in the promotional or registration materials: This activity has 
been approved for Washington State MCLE credit in the 
amount of hours (of which hours will apply to eth- 
ics credit requirements). 

(4) Approval of a course and/or the award of credits 
made by an accredited sponsor may be reviewed at any time, 
and accepted or rejected by the MCLE Board, Executive Sec- 
retary, and/or WSBA MCLE staff, based on the course's con- 
formance to Regulation 102. 
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(5) The MCLE Board may set and assess fees and fines, 
or revoke an organization's accredited sponsor status, for 
repeated failure to correctly award credit for courses, failure 
to pay the annual accredited sponsor fee, or for failure to 
comply with accredited sponsor reporting or other require- 
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aAt least yearly annually, provide to the MCLE Board with a 


ments. 

(6) Except as specified in this regulation, an accredited 
sponsor shall continue to be subject to and governed by all 
provisions of APR 11 and these regulations. 


(b) Duties of accredited sponsors. Any sponsoring 


organization desiringto-applyforstatas that is approved as an 
accredited sponsor must: shal-submittethe-CLE Beard alt 


infermation-catted for in the form required by the Beard. 
eile feast T Canna Ail 


Me a ee Bese ee ee 


approval fer individual educational vectivities sponsored 

(DA Accurately Shal-be+esponsiblefor calculateing 
the number of credits hours to be awarded for each course, by 
applying the provisions of Regulations 102 and 103. 

(2) Submit an accurately completed electronic Form 1 
for a course at least one day prior to presentation of the live 
course or one day prior to making a pre-recorded course 
available to lawyers. 

(3) Keep accurate attendance records for each live course 
and retain them for six years. An attendance report showing 
the actual attendance of each lawyer must be submitted 
through the MCLE website within 30 days of completion of 
the course. 

(4) Provide a critique form or evaluation sheet to all live 
course attendees. The accredited sponsor must retain the 
completed forms, or a compilation of all numerical ratings 
and comments, for two years and provide copies to the 
MCLE Board upon request. 

(5) Demonstrate a continuing ability to provide high- 
quality continuing legal education activities and to correctly 


determine credit awards for those activities. 


(@) The CLE Board may set fees_and fines for faire to 
comply with-aceredited spenser reporting requirements, 
including reveeation-ofthe aceredited sponser status. 

fe} A-spenserins organization which has _been-eranted 
the-status-of an aceredited- sponser shall _exceptas-otherwise 


list of all its course offerings, identifying the number of law- 
yers atterneys and non-lawyers atterneys attending each pro- 
gram, and providing any saek additional information 


required by as the MCLE Board may+requite—Fhe-spenser- 
ing-erganization shal alse-seleit erttiques_or-_evahiations 


from-partieipants-at each-program, retain copies,and provide 
ee E a N a a 


(7) Pay any required annual accredited sponsor fee. 

(8) Permit course audits by the MCLE Board or its des- 
ignees at no charge. 

(9) For any pre-recorded programs not originally offered 
as a live program by the sponsor, the sponsor must: 

(A) Review the content and materials of each such 
course; and 

(B) Ensure that the course is in compliance with all pro- 
visions of APR 11 and these regulations. 

(c) Applying to become an accredited sponsor. 

(1) To apply to become an accredited sponsor, an organi- 
zation must: 

(A) Submit a completed application form and all 
required documentation, in the required format, to the Exec- 
utive Secretary, along with payment of any required fee; and 

(B) Provide proof to the Executive Secretary that the 
sponsoring organization has at least three years of previous 
experience in sponsoring and presenting at least 30 unique 
continuing legal education activities a year, and that the orga- 
nization can correctly apply APR 11 and these regulations to 
determine and award credit for such activities; and 

(C) Provide on request information about 10 courses 
from the previous three years, selected by the Executive Sec- 
retary, for evaluation of course content and attendee evalua- 
tions. 

(2) No private law firm or corporate legal department 
may be an accredited sponsor. 

(3) A request for accredited sponsor status shall be 
granted or denied by the Executive Secretary after consider- 
ation of the application and other materials submitted. 

(4) An adverse determination by the Executive Secretary 
regarding an application for accredited sponsor status may be 
appealed to the MCLE Board for a final review and decision 
on the application in a manner consistent with the provisions 
of Regulation 106.(c). 


[Regulation 106 amended effective May 2, 2000; amended 
effective November 8, 2005.] 


Regulation 1067. Delegation by MCLE Board and 
Executive Secretary 
(a) To committees: The MCLE Board may delegate 


tasks and duties to committees for the purpose of administer- 
ing and enforcing APR 11 and these regulations. 
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(b) To Executive Secretary. 
(1) Subject to review by the MCLE Board, Fe-faettitate 


the-orderly_and_-prompt administration of APR-H and these 
nuns ie De ROA merai 


; the Breciitive Secretary is A to 
may act on behalf of the MCLE Board, in reviewing, granting 
or denying applications for accreditation of continuing legal 
education activities or applications for accredited legal spon- 
sor status, ensuring compliance with reporting and other 
requirements and regulations, granting or denying petitions 
for waivers or for extension of time deadlines, and in provid- 
ing interpretations of APR 11 and these regulations. The 
Executive Secretary may delegate to WSBA MCLE staff 
such of these duties and responsibilities as may be appropri- 
ate for timely and orderly administration of the Board's work, 
subject to review by the Executive Secretary and MCLE 
Board. pursuantto-delegated-authorityfrom+theBoard undef 
A H ne these Bee eos ny ad vere E N 


eae E see ee a i 
by the CLE Boardup)en-weitten_appheation by the _ person 


0b) The CEE Board PEPEE EEN L ETE 
soi Rot ne aa aes aaa 


(2) €#} Pursuant to guidelines established by the MCLE 
Board, the Executive Secretary shall provide a written 
description of any action taken; in response to written 
requests for approval of courses or accreditation of sponsors, 
awarding of credit for attending, teaching or participating in 
approved courses, writing and editing, waivers, extensions of 
time deadlines and interpretations of APR 11 and these rReg- 
ulations.;make-a-written respense_deseribing the action 
taken. The Executive Secretary may seek a determination of 
the Board before making such response. 

(3) Upon request by At-each-meetine—of the MCLE 
Board, the Executive Secretary shall report on alt determina- 
tions made since the last meeting of the MCLE Board. 

(c) $ Review of Executive Secretary's actions. 

(1) Any person or organization affected by Fhe-CLE 
Beard-shall review any appeats-ef adverse determinations or 
any question of interpretation of these regulations or APR 11 
made by the Executive Secretary or-his-or-herdelegate may 
seek MCLE Board review by filing a written petition. 

(2) The petitioning aettve member person or the spenser- 
ing organization effected may present information to the 
MCLE Board in writing or in person or both. 

(3) #+The MCLE Board shall review petitions for 
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petition and any other relevant information presented to it, 
and the—Fhe-CLE Board shall advise the active affected per- 
son member or sponsoring organization affeeted in writing of 
its findings and any action taken. 


[Regulation 108 amended effective May 2, 2000.] 


[Regulation 109 amended effective May 2, 2000.] 


Regulation 10740. Exemptions, Waivers, Modifica- 
tions 


(a) Undue hardship, age, or disability. As-a-general 
propesitien,aAll active members of the BarAsseciation 
WSBA and other lawyers as established from time to time by 
the APRs or these regulations, are required to comply with 
the provisions of APR 11 and these regulations. Fhe-alterna- 
tive te-complaneeis_transfertoinactive status, The MCLE 
Board may grant extensions, waivers or modifications of the 
time deadlines or education requirements because of undue 


hardship, age, or disability of a lawyer. specified +n APR 
and these Regulations pein ns extensions waivers 


or “modifications E based Uoi undue 
hardship, age or disability should be granted only sparingly. 
All applications for exemptions, waivers and modifications 


shall be retained by the MCLE Board. 

(1) Applications for extensions, waivers or modifica- 
tions must be made in writing and supported by a sworn state- 
ment in the form of an affidavit or declaration. 

(2) Consequenth,-beferethe- CLE Beard wilt consider 
granting amappheatiom for exemption waiver -or modiiea- 

~tThe applicant must establish 
to the satisfaction of the MCLE Board that G} such condition 
of undue hardship, age, or disability warrants granting an 
exemption, waiver, or modification,: 

(3) and-{2} the applicant has not been-in-and-will not be 

practice-oflaw_durings the rele- 


An application for exemption, waiver, or modification, 
including the sworn statement in support thereof, shal: must 
be filed for each reporting period for which the exemption, 
waiver or modification is sought and-shal be retainedin the 
files-of the CLE Board. 

(4) Neither a lawyer's status with the WSBA, nor the 
lawyer's other duties and obligations as established by the 


review of adverse determinations made by the Executive Sec- 


WSBA bylaws or by court rules and regulations, are affected 


retary. 
(4) The MCLE Board finds-that the Executive Secretary 


has-incorrecth interpreted the facts, the previsions-of APR 
Her the previsions_of these Resulationst may take such 
appropriate action as-may—be-apprepriate after review of a 
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by the Individuals grantinged of an exemption, waiver, or 
modification frem of the continuing legal education require- 
ments under this regulation. 


continue te -held the status ofactive member ofthe Bar Asso- 
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wayaffeetordiminish active member's-duties_and obliga- 
tions-as-established by the bylaws,tules-_and +esulations-of 
the Bar Association or the Supreme Court 

(5) The MCLE Board may revoke an Eexemptions, 
waivers, or noun anon i pa ae nian 

eme a E-Beoardapon if there 
is a ee in ‘the fy or circumstances upon Shick such 
exemption, waiver, or modification was granted. 

(b) ée} Judicial exemption Status. 

(1) Full time. Full-time judges, magistrates, court com- 
missioners, administrative law judges, and the Washington 
State Supreme Court clerk or assistant clerk members-ofthe 
fadiciary, who are prohibited by statute, code, regulation, or 
court rule from practicing law, are exempt from the continu- 
ing legal education requirement established by APR 11. The 
exemption ends when the full-time judicial position ends, if 
the member is on active status with the WSBA. 

(2) Part time. Part-time or pro- tem judges, magistrates, 
court commissioners, administrative law judges, and court 
clerks who are active members of the WSBA BarAsseeia- 
tien, are fully subject to the requirements of APR 11. 

Judgeswhe-have-been_exempt,_upen return _te—actie 
membership-status_arefully _subjectte the-continuing tegal 
education requirements-_durine the year in which they return 
te-practice. 

(c) ($ Legislative Status and gubernatorial exemp- 
tion. 

(1) Active WSBA Mmembers otherwise subject to the 
continuing legal education requirements of APR 11, who are 
also members of the Washington State Congressional Dele- 
gation and or Mmembers of the Washington State Legisla- 
ture, or who are currently serving as the Governor of Wash- 
ington State etherwise-subjeect+o-the continuing tegal eduea- 
ton requirements-of APR as active members of the Bar 
Association, are specifically exempted; during terms of office 
anduvhile-etherwise- members_in seed standing of the Bar 
Asseciation, from the requirements of APR 11 for the report- 
ing period(s) during which they are in office. 


2) This exomplion isa usin nae 


of ihe Waskinoton-Sisis Lecis louie. ander the dopa aad 
conditions-stated-above. Fhe exemption does not apply 
extend to active lawyers members who are ef the Bar Associ 
ation: 

(A) (Serving in the legislature of any other state; 

(B) @)sServing in the administrative branch of any state 
government; or 

(C) B}sServing on the staff of any member of the Wash- 
ington State Congressional Delegation or the Washington 
State Legislature, or the Washington State Governor. 

(d) Active military duty. Active lawyers who are 
employed in the armed forces of the United States may be 
granted an exemption, waiver, or modification of the continu- 
ing legal education requirement established by APR 11, upon 
proof of undue hardship. 

(e) No exemption for Aactive lawyers members living 
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under these regulations for an exemption for a different rea- 


son. as-provided forin Res 104 (e}(6}, of to-transferte-inac- 
tive -status-until such time-as-complance-can_be-attained. 


(P-Aetive Mili Dut Memi loved byi 
miitarymay-be-grantedanexemption waver or modifica- 
f c ofundae hardship. 

[Regulation 110 amended effective August 3, 2004] 


Regulation 108. Reinstatement of Continuing Educa- 
tion Requirements. 


(a) A lawyer who was not required to comply with the 
education or reporting requirements of APR 11 and these reg- 
ulations for any reason, who returns to being subject to those 
requirements, retains the lawyer's original assigned reporting 
group (Group 1, 2, or 3), and is subject to the requirements 
immediately. 

(b) Reinstatement is conditioned on compliance with the 


reinstatement requirements of the WSBA Bylaws. 


STAES a ee Bes ee 
pended-trenmthe practice oflaw by the- Supreme Court pend 
; l seh API 


Fe-effeet such removal the CŁE-Board-shalhsendtothe 
non-complying active member, by-certified-mait directed to 


vit(s)in_support of a request for extension of time foror 


watverofcomplance with the requirements-of APR-H and 
these Regulations-or fora tuling by the CLE Board of sub- 
‘al i ith said : 
(a) Hsueh petition is not -so-filed; pickin A 


to APR+-6e)}), tepert such fact +ethe SupremeCourt 


with the-CLE Board's recommendations fer appropriate 
actien._The Supreme Court shall enter such orderasit deems 


appropriate. 


diseretion, approve_the-same-without-hearing, ormayentef 
aE E iD ipa na he Nae 


fie bed Sis heer hee 
ine-shall be-conducted in-accordance-with APR + 613} 


outside the United States. Active lawyers members-ofthe 
BarAsseeiatien who live or are employed outside the United 
States are required to comply with the continuing legal edu- 
cation requirements of APR 11, unless they otherwise qualify 


tir sie RRR NGS eae N 


i aa RRA nN PERE ES Festi 
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E eer a He Pea ie De ence oe ae ARS Oe) 


korane error aay aean elevan e iine, eat- 


inghearsayevidence—Astoeachsuchpetitionandhearing 
the CLE Board or committee thereof shal enter written find- 


Court-unless-within-ten-(1.0) days from the-date thereof-the 
active-member shall He aawwritten_appeat ofthe CLE Board's 
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these Regulations-as-_any other active member of the Bar 


(d)-Fhe reinstated member retains the original reporting 
peried toavhich he-or- she-was-nitially admitted tothe Bar 


fe} Aninactive member whe-is remstated to-active status 
inthe second-or third -year-ofthe member's-_assigned group 
reporting _pertodawill be required tereport 15.00 eredits_per 
Li PAC REY GRIN IRIE La EIS 


E E oe ADE 14 As fo tuck-eppedl, the CLE 
member af Hie CLE Board-asshalbe-designated-by-the 


chairperson or by the Exceutive Seeretary,_or other counsel 
lesi bythe ehai i 
Vel hE F Let wes 


fa)}-A-_persenawhetransferred toinactive statusawhile tn 
fullcomplancesvith APR _- and whe-desires reinstatement 
te-active-status must comph with the -appleable bylaws and 


PERCA ote NE a te Pat soc aE 


SE an appien on iiite Boarder Governors 6 ihe Dar 
Ppa ES E TOT BA SI 


hours pee yeat since the person last teported-eredite: 


Regulation 10944. Reinstatement of Lawyers Mem- 
bers Suspended from Practice for Failure to Comply with 
APR 11 


(a) To be reinstated to active status with the WSBA after 
being Ar-active memberswho,pursuantte APR +H 6fe}{8); 
Regulation tt2-ert 371s suspended from practice for failure 
to comply with APR 11 and its Rregulations, a lawyer must: 

(1) File a completed application to return to active status 
with the WSBA, together with any required application fee: 

(2) Make up the any deficiency and fully comply with 
the provisions APR 11 and these Rregulations befere-he-or 

(3) Pay all required fees, late fees, and/or penalties; and 

(4) Fully comply with any additional requirements 
imposed by the Admission to Practice Rules or the WSBA 
Bylaws. 

(b) Once a suspended lawyer member has complied with 
the immediatehyprecedinge provisions of this Regulation 
109(a), the MCLE Board shall recommend to notify the 
Supreme Court that the suspended member lawyer be rein- 
stated to active status, and refer the matter to the Supreme 
Court for entry of an appropriate order. has-satisfied+the 


requirements-of APR _1 and these Regulations. A copy-of 
Re ee eee a ee ry 


tronalt5-00-eredit hours_for- each year folowing the transfer 
te-tnactive-status_and fully comply with the provistons_of 
APR and these Regulations before he-or she-can be rein- 
stated _as-an-aetiveimember, 


()-Uper—ecomphanee—with the immediatehy_preeeding 
provision ofthis Regulation, the CLE Beard shalt notify the 
Beard of Gevernors_of the Bar Association that the inactive 


Sea te ee I ah 


stons-of APR-H and tts resulations-and retains the original 
reportins_peried tewhich he or shewas initially admitted to 
the Bar- 


SEE a AE E a 
E leit Se a ERG Oa 
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[Regulation 114 amended effective May 2, 2000.] 
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Regulation 11045. Rulemaking Authority 


(a) The MCLE Board, subject to the approval of the 
Board of Governors and the Supreme Court, has continuing 
authority to make Rregulations consistent with APR 11 in 
furtherance of the development and regulation of continuing 
legal education for Washington atterneys-endthe regulation 
thereof lawyers. 

(b) The MCLE Board may adopt policies; consistent 
with these regulations; to provide guidance in the administra- 
tion of these regulations and APR 11. The MCLE Board will 
notify the Board of Governors of any policies that whieh it 
adopts. FheBeard ef Governersavit review-anysuch_pel- 
etes-at thei next— mg- Unless the 
Board of Governors objects, such policiesy will become 
effective 60 days after promulgation by the MCLE Board 

(c) Subject to approval by the WSBA Board of Gover- 
nors, the MCLE Board may adopt and assess any fees that 
may be required to timely and appropriately administer APR 
11 and these regulations, as well as to offset the reasonably 
necessary costs of all functions under APR 11 and these reg- 
ulations that are performed by the MCLE Board and its des- 
ignees. 


[Regulation 115 amended effective May 2, 2000.] 


Regulation 1116. Confidentiality 


The files and records of the MCLE Board and/or the 


WSBA; as they-may relatinge to or arisinge out of any law- 
yer's failure efe-memberefthe Washington State Bar Asse- 


eration to satisfy comply with the continuing tegal education 
requirements of APR 11 and these Rregulations-shal-be 


deemed are confidential. Such records and shall not be dis- 
closed except in furtherance of the MCLE Board's or 
WSBA's duties, or upon the affected lawyer's request ofthe 
menmberaffeeted, the Supreme Court's direction, or pursuant 
to a proper subpoena duces tecum;eras-directed by the 
Supreme-Court. 


[Regulation 116 amended effective May 2, 2000.] 


Regulation 1127. Out-of-Sstate Compliance 


(a) The MCLE Board has determined that the Mandatory 
Continuing Legal Education requirements in Oregon, Idaho, 
and Utah substantially meet Washington's continuing legal 
education requirements. These states are designated as 
comity states. 

(b) Ar-activemempber lawyer whose principal efftee-fer 
the-practice-oftaw place of business is not in the-State-of 
Washington may comply with these rules and regulations by 
filing a certificate of compliance report from a comity state 
MCLE office 
ber that certifies that the member law wyer is subject to the 
MCLE Rrequirements of that other jurisdiction and that the 
member has complied with that other jurisdiction's the 


MCLE Rrequirements ofHthatjurisdietion during the mem- 
Pas la awyer's ee Lala pierced that ie ue Boag 
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the following other jurisdictions: Oregon, Idaho and Utah- 
[Regulation 117 amended effective May 2, 2000.] 


Reviser's note: The typographical errors in the above material 
occurred in the copy filed by the State Supreme Court and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 

Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 

Reviser's note: The spelling error in the above section occurred in the 
copy filed by the agency and appears in the Register pursuant to the require- 
ments of RCW 34.08.040. 
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RULES OF COURT 
STATE SUPREME COURT 
[June 6, 2008] 


IN THE MATTER OF THE ADOPTION 
OF THE AMENDMENTS TO RPC 1.8— 
CONFLICTS OF INTEREST: CURRENT 
CLIENTS: SPECIFIC RULES AND COM- 
MENTS 21-29, RPC 5.5—UNAUTHO- 
RIZED PRACTICE OF LAW; MULTI- 
JURISDICTIONAL PRACTICE OF LAW 
AND NEW APR 27—PROVISION OF 
LEGAL SERVICES FOLLOWING 
DETERMINATION OF MAJOR DISAS- 
TER, APR 15—LAWYER'S FUND FOR 


) ORDER 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
CLIENT PROTECTION PROCEDURAL ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


NO. 25700-A-897 


RULES 5 AND 6, ER 408—COMPRO- 
MISE AND OFFERS OF COMPROMISE, 
ER 410—INADMISSIBILITY OF PLEAS, 
OFFERS OF PLEAS, AND RELATED 
STATEMENTS, ER 1101—APPLICABIL- 
ITY OF RULES, RAP 2.2—DECISIONS 
OF SUPERIOR COURT THAT MAY BE 
APPEALED, CrR 8.3(c)—DISMISSAL, 
RALJ 2.2—WHAT MAY BE APPEALED, 
CrRLJ 8.3(c)—DISMISSAL, NEW JuCR 
7.15—WAIVER OF RIGHT OF COUNSEL 


The Washington State Bar Association having recom- 
mended the adoption of the proposed amendments to RPC 
1.8—Conflicts of Interest: Current Clients: Specific Rules 
and Comments 21-29, RPC 5.5—Unauthorized Practice of 
Law; Multijurisdictional Practice of Law and NEW APR 
27—Provision of Legal Services Following Determination of 
Major Disaster, APR 15—Lawyer's Fund for Client Protec- 
tion Procedural Rules 5 and 6, ER 408—Compromise and 
Offers of Compromise, ER 410—Inadmissibility of Pleas, 
Offers of Pleas, and Related Statements, ER 1101—Applica- 
bility of Rules, RAP 2.2—Decisions of Superior Court That 
May Be Appealed, CrR 8.3(c)—Dismissal, RALJ 2.2—What 
May Be Appealed, CrRLJ 8.3(c)—Dismissal, NEW JuCR 
7.15—Waiver of Right of Counsel, and the Court having 
considered the amendments and comments submitted thereto, 
and having determined that the proposed amendments will 
aid in the prompt and orderly administration of justice; 
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Now, therefore, it is hereby 

ORDERED: 

(a) That the amendments as attached hereto are adopted. 

(b) That the amendments will be published in the Wash- 
ington Reports and will become effective September 1, 2008. 

DATED at Olympia, Washington this 6th day of June, 
2008. 


Alexander, C. J. 


C. Johnson, J. Owens, J. 
Madsen, J. Fairhurst, J. 
Sanders, J. J.M. Johnson, J. 
Chambers, J. Stephens, J. 


RULES OF PROFESSIONAL CONDUCT (RPC) 


RULE 1.8: CONFLICT OF INTEREST: 
CURRENT CLIENTS: SPECIFIC RULES 


(a) - (1) [Unchanged.] 

(m) A lawyer shall not: 

(1) make or participate in making an agreement with a 
governmental entity for the delivery of indigent defense ser- 
vices if the terms of the agreement obligate the contacting 
lawyer or law firm: 

(i) to bear the cost of providing conflict counsel; or 

Gi) to bear the cost of providing investigation or expert 
services, unless a fair and reasonable amount for such costs is 
specifically designated in the agreement in a manner that 
does not adversely affect the income or compensation allo- 
cated to the lawyer, law firm, or law firm personnel; or 

(2) knowingly accept compensation for the delivery of 
indigent defense services from a lawyer who has entered into 
a current agreement in violation of paragraph (m)(1). 


Comment 
(Unchanged. ] 


Additional Washington Comments (21-2429) 


Financial Assistance 
[21] [Unchanged.] 


Client-Lawyer Sexual Relationships 
[22] - [23] [Unchanged.] 


Personal Relationships 
[24] [Unchanged.] 


Indigent Defense Contracts 

[25] Model Rule 1.8 does not contain a provision equiv- 
alent to paragraph (m) of Washington's Rule. Paragraph (m) 
specifies that it is a conflict of interest for a lawyer to enter 
into or accept compensation under an indigent defense con- 
tract that does not provide for the payment of funds, outside 
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of the contract, to compensate conflict counsel for fees and 
expenses. 

[26] Where there is a right to a lawyer in court proceed- 
ings, the right extends to those who are financially unable to 
obtain one. This right is affected in some Washington coun- 
ties and municipalities through indigent defense contracts, 
i.e., contracts entered into between lawyers or law firms will- 
ing to provide defense services to those financially unable to 
obtain them and the governmental entities obliged to pay for 
those services. When a lawyer or law firm providing indigent 
defense services determines that a disqualifying conflict of 
interest precludes representation of a particular client, the 
lawyer or law firm must withdraw and substitute counsel 
must be obtained for the client. See Rule 1.16. In these cir- 
cumstances, substitute counsel is typically known as "conflict 
counsel." 

[27] An indigent defense contract by which the contract- 
ing lawyer or law firm assumes the obligation to pay conflict 
counsel from the proceeds of the contract, without further 
payment from the governmental entity, creates an acute 
financial disincentive for the lawyer either to investigate or 
declare the existence of actual or potential conflicts of inter- 
est requiring the employment of conflict counsel. For this 
reason, such contracts involve an inherent conflict between 
the interests of the client and the personal interests of the law- 
yer. These dangers warrant a prohibition on making such an 
agreement or accepting compensation for the delivery of 
indigent defense services from a lawyer that has done so. See 
WSBA Informal Ethics Opinion No. 1647 (conflict of inter- 
est issues under RPC 1.7 and 1.9 exist in requiring public 
defender office to recognize a conflict and hire outside coun- 
sel out of its budget); ABA Standards for Criminal Justice, 
Std. 5-3.3 (b)(vii) (3d ed. 1992) (elements of a contract for 
defense services should include "a policy for conflict of inter- 
est cases and the provision of funds outside of the contract to 
compensate conflict counsel for fees and expenses"); People 
v. Barboza, 29 Cal.3d 375, 173 Cal. Rptr. 458, 627 P.2d 188 
(Cal. 1981) (structuring public defense contract so that more 
money is available for operation of office if fewer outside 
attorneys are engaged creates "inherent and irreconcilable 
conflicts of interest"). 

[28] Similar conflict-of-interest_considerations apply 
when indigent defense contracts require the contracting law- 
yer or law firm to pay for the costs and expenses of investiga- 
tion and expert services from the general proceeds of the con- 
tract. Paragraph (m)(1)(ii) prohibits agreements that do not 
provide that such services are to be funded separately from 
the amounts designated as compensation to the contracting 
lawyer or law firm. 

[29] Because indigent defense contracts involve accept- 
ing compensation for legal services from a third-party payer, 
the lawyer must also conform to the requirements of para- 
graph (f). See also Comments [11]-[12]. 


SUGGESTED AMENDMENT 
RULES OF PROFESSIONAL CONDUCT (RPC) 


RPC 5.5: UNAUTHORIZED PRACTICE OF LAW; 
MULTIJURISDICTIONAL PRACTICE OF LAW 
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[No change]. 


Comment 

[1] - [13] [No change]. 

[14] Paragraphs (c)(3) and (c)(4) require that the services 
arise out of or be reasonably related to the lawyer's practice in 
a jurisdiction in which the lawyer is admitted. A variety of 
factors evidence such a relationship. The lawyer's client may 
have been previously represented by the lawyer, or may be 
resident in or have substantial contacts with the jurisdiction 
in which the lawyer is admitted. The matter, although involv- 
ing other jurisdictions, may have a significant connection 
with that jurisdiction. In other cases, significant aspects of 
the lawyer's work might be conducted in that jurisdiction or a 
significant aspect of the matter may involve the law of that 
jurisdiction. The necessary relationship might arise when the 
client's activities or the legal issues involve multiple jurisdic- 
tions, such as when the officers of a multinational corporation 
survey potential business sites and seek the services of their 
lawyer in assessing the relative merits of each. In addition, 
the services may draw on the lawyer's recognized expertise 
developed through the regular practice of law on behalf of 
clients in matters involving a particular body of federal, 
nationally-uniform, foreign, or international law. Lawyers 
desiring to provide pro bono legal services on a temporary 
basis in Washington following determination by the Supreme 
Court that an emergency affecting the justice system, as a 
result of a natural or other major disaster, has occurred, who 
are not otherwise authorized to practice law in Washington, 
as well as lawyers from another affected jurisdiction who 
seek to practice law temporarily in Washington, but who are 
not otherwise authorized to practice law in Washington, 
should consult Admission to Practice Rule 27 on Provision of 
Legal Services Following Determination of Major Disaster. 

[15] - [21] [No change]. 


SUGGESTED AMENDMENT 
ADMISSION TO PRACTICE RULES (APR) 


APR 27. PROVISION OF LEGAL SERVICES FOLLOWING 
DETERMINATION OF MAJOR DISASTER 
(NEW RULE) 


(a) Determination of Existence of Major Disaster. 
Solely for purposes of this Rule, the Supreme Court shall 
determine when an emergency affecting the justice system, as 
a result of a natural or other major disaster, has occurred in: 

(1) Washington and whether the emergency caused by 
the major disaster affects the entirety or only a part of the 
State of Washington, or 

(2) another jurisdiction, but only after such a determina- 
tion and its geographical scope have been made by the high- 
est court of that jurisdiction. The authority to engage in the 
temporary practice of law in Washington pursuant to para- 
graph (c) shall extend only to lawyers who principally prac- 
tice in the area of such other jurisdiction determined to have 
suffered a major disaster causing an emergency affecting the 
justice system and the provision of legal services. 

(b) Temporary Practice in Washington Following 
Major Disaster in Washington. Following the determina- 
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tion of an emergency affecting the justice system in Wash- 
ington pursuant to paragraph (a) of this Rule, or a determina- 
tion that persons displaced by a major disaster in another 
jurisdiction and residing in Washington are in need of pro 
bono services and the assistance of lawyers from outside of 
Washington is required to help provide such assistance, a 
lawyer authorized to practice law in another United States 
jurisdiction, and not disbarred, suspended from practice or 
otherwise restricted from practice in any jurisdiction, may 
provide legal services in Washington on a temporary basis. 
Such legal services must be provided on a pro bono basis 
without compensation, expectation of compensation or other 
direct or indirect pecuniary gain to the lawyer. Such legal 
services shall be supervised by a lawyer licensed to practice 
in Washington and assigned by a qualified legal services pro- 
vider as defined in Rule 8(e) or as otherwise ordered by the 
Supreme Court. A qualified legal services provider shall be 
entitled to receive all court-awarded attorney's fees for any 
representation rendered by the assigned lawyer pursuant to 
this Rule. When a lawyer authorized to practice under this 
tule signs correspondence or pleadings, the lawyer's signa- 
ture shall be followed by the title "active disaster relief law- 
yer." 

(c) Temporary Practice in Washington Following 
Major Disaster in Another Jurisdiction. Following the 
determination of a major disaster in another United States 
jurisdiction, a lawyer who is authorized to practice law and 
who principally practices in that affected jurisdiction, and 
who is not disbarred, suspended from practice or otherwise 
restricted from practice in any jurisdiction, may provide legal 
services in Washington on a temporary basis. Those legal 
services must arise out of and be reasonably related to that 
lawyer's practice of law in the jurisdiction, or area of such 
other jurisdiction, where the major disaster occurred. 

(d) Duration of Authority for Temporary Practice. 
The authority to practice law in Washington granted by para- 
graph (b) of this Rule shall end when the Supreme Court 
determines that the emergency affecting the justice system 
caused by the major disaster in Washington has ended except 
that a lawyer then representing clients in Washington pursu- 
ant to paragraph (b) is authorized to continue the provision of 
legal services for such time as is reasonably necessary to 
complete the representation, but the lawyer shall not thereaf- 
ter accept new clients. The authority to practice law in Wash- 
ington granted by paragraph (c) of this Rule shall end 60 days 
after the Supreme Court declares that the emergency affect- 
ing the justice system caused by the major disaster in the 
affected jurisdiction has ended. 

(e) Court Appearances. The authority granted by this 
Rule does not include appearances in court except: 

(1) pursuant to Rule 8(b) and, if such authority is 
granted, any fees for such admission shall be waived; or 

(2) if the Supreme Court, in any determination made 
under paragraph (a) of this Rule, grants blanket permission to 
appear in all or designated courts of Washington to lawyers 
providing legal services pursuant to paragraph (b) of this 
Rule. Ifsuch an authorization is included, any admission fees 
shall be waived. 

(f) Disciplinary Authority and Registration Require- 
ment and Approval. Lawyers providing legal services in 
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Washington pursuant to paragraphs (b) or (c) are subject to 
the disciplinary authority of Washington and the Washington 
Rules of Professional Conduct as provided in Rule 8.5 of the 
Rules of Professional Conduct. Lawyers providing legal ser- 
vices in Washington under paragraphs (b) or (c) must file a 
registration statement with the Washington State Bar Associ- 
ation. The registration statement shall be in a form pre- 
scribed by the Bar Association. Any lawyer seeking to pro- 
vide legal services pursuant to this rule must be approved by 
the Supreme Court before being authorized to provide such 
legal services. Any lawyer who provides legal services pur- 
suant to this Rule shall not be considered to be engaged in the 
unlawful practice of law in Washington. 


(g) Notification to Clients. Lawyers licensed to prac- 
tice law in another United States jurisdiction who provide 
legal services pursuant to this Rule shall inform clients in 
Washington of the jurisdiction in which they are licensed to 
practice law, any limits on that license, and that they are not 
authorized to practice law in Washington except as permitted 
by this Rule. They shall not state or imply to any person that 
they are otherwise licensed to practice law in Washington. 


SUGGESTED AMENDMENT 
LAWYERS' FUND FOR CLIENT PROTECTION 
(APR 15) 


PROCEDURAL RULES 
Rule 5. ELIGIBLE CLAIMS 


Rule 5. Eligible Claims. 

A - C. [No change]. 

D. Excluded Losses. Except as provided by Section E 
of this Rule, the following losses shall not be reimbursable: 


(1) Losses incurred by partners and associates of the law- 
yer causing the loss; 


(2) Losses covered by any bond, surety agreement, or 
insurance contract to the extent covered thereby, including 
any loss to which any bonding agent, surety, or insurer is sub- 
rogated, to the extent of that subrogated interest; 


(3) Losses incurred by any financial institution which are 
recoverable under a "banker's blanket bond" or similar com- 
monly available insurance or surety contract; 


(4) Losses incurred by any business entity controlled by 
the lawyer or any person or entity described in Rule 5 D (1), 
(2) or (3); 

(5) Losses incurred by an assignee, lienholder, or credi- 
tor of the applicant or lawyer, unless application has been 
made by the client or beneficiary or the client or beneficiary 
has authorized such reimbursement; 


(56) Losses incurred by any governmental entity or 
agency; or (67) 

Consequential damages, such as lost interest, or attor- 
ney's fees or other costs incurred in seeking recovery of a 
loss. 


E - G. [No change]. 
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SUGGESTED AMENDMENT 
LAWYERS' FUND FOR CLIENT PROTECTION 
(APR 15) 


PROCEDURAL RULES 
Rule 6. PROCEDURES 


A - C. [No change]. 

D. Withdrawal of Application/Restitution. If, during 
the investigation of an application, the Applicant withdraws 
the Application or the Applicant receives full restitution of 
the amount stated in the Application, the Applicant and the 
lawyer shall be advised that the file will be closed without 
further action. 

P E. Testimony. The Committee may request that testi- 
mony be presented to complete the record. Upon request, the 
lawyer or applicant, or their representatives, may be given an 
opportunity to be heard at the discretion of the Committee. 

E F. Finding of Dishonest Conduct, The Committee 
may make a finding of dishonest conduct for purposes of con- 
sidering an application. Such a determination is not a finding 
of dishonest conduct for purposes of professional discipline. 

E G. Evidence and Burden of Proof. Consideration of 
an application need not be conducted according to technical 
tules relating to evidence, procedure and witnesses. Any rel- 
evant evidence shall be admitted if it is the sort of evidence 
commonly accepted by reasonably prudent persons in the 
conduct of their affairs. The applicant shall have the burden 
of establishing eligibility for reimbursement by a clear pre- 
ponderance of the evidence. 

G H. Pending Disciplinary Proceedings. Unless the 
Committee or Trustees otherwise direct, no application shall 
be acted upon during the pendency of a disciplinary proceed- 
ing or investigation involving the same act or conduct that is 
alleged in the claim. 

HI. Public Participation. Public participation at Com- 
mittee meetings shall be permitted only by prior permission 
granted by the Committee chairperson. 

ł J. Committee Action. 

(1) Actions of the Committee Which Are Final Deci- 
sions: A decision by the Committee on an application for 
payment of $25,000 or less - whether such decision be to 
make payment, to deny payment, to defer consideration, or 
for any action other than payment of more than $25,000 - 
shall be final and without right of appeal to the Trustees. 

(2) Actions of the Committee Which Are Recommenda- 
tions to the Trustees: A decision by the Committee (a) on an 
application for more than $25,000, or (b) involving a pay- 
ment of more than $25,000 (regardless of the amount stated 
in the application), is not final and is a recommendation to the 
Trustees which shall have sole authority for final decisions in 
such cases. 

Rules 7 - 14. [No change]. 


RULES OF EVIDENCE (ER) 
RULE 408. COMPROMISE AND OFFERS TO COMPROMISE 


In a civil case, Eevidence of (1) furnishing or offering or 
promising to furnish, or (2) accepting or offering or promis- 
ing to accept a valuable consideration in compromising or 
attempting to compromise a claim which was disputed as to 
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either validity or amount, is not admissible to prove liability 
for or invalidity of the claim or its amount. Evidence of con- 
duct or statements made in compromise negotiations is like- 
wise not admissible. This rule does not require exclusion of 
any evidence otherwise discoverable merely because it is pre- 
sented in the course of compromise negotiations. This rule 
also does not require exclusion when the evidence is offered 
for another purpose, such as proving bias or prejudice of a 
witness, negating a contention of undue delay, or proving an 
effort to obstruct a criminal investigation or prosecution. 


RULES OF EVIDENCE (ER) 
RULE 410. INADMISSIBILITY OF PLEAS, OFFERS 
OF PLEAS, AND RELATED STATEMENTS 


(a) General. Except as otherwise provided in this rule, 
evidence of a plea of guilty, later withdrawn, or a plea of nolo 
contendere, or of an offer to plead guilty or nolo contendere 
to the crime charged or any other crime, or of statements 
made in connection with, and relevant to, any of the forego- 
ing pleas or offers, is not admissible in any civil or criminal 
proceeding against the person who made the plea or offer. 
However, evidence of a statement made in connection with, 
and relevant to, a plea of guilty, later withdrawn, a plea of 
nolo contendere, or an offer to plead guilty or nolo conten- 
dere to the crime charged or any other crime, is admissible in 
a criminal proceeding for perjury or false statement if the 
statement was made by the defendant under oath and in the 
presence of counsel. This rule does not govern the admissi- 
bility of evidence of a deferred sentence imposed under RCW 
3.66.067 or RCW 9.95.200-.240. 

(b) Statutory Offers of Compromise. Evidence of pay- 
ment or an offer or agreement to pay (i) to compromise a mis- 
demeanor pursuant to RCW Chapter 10.22, or (ii) for a liabil- 
ity described in RCW 4.24.230, shall not be admissible in any 
civil or criminal proceeding. 


EVIDENCE RULE 1101 
APPLICABILITY OF RULES 


(a) Courts Generally. Except as otherwise provided in 
section (c), these rules apply to all actions and proceedings in 
the courts of the state of Washington. The terms "judge" and 
"court" in these rules refer to any judge of any court to which 
these rules apply or any other officer who is authorized by 
law to hold any hearing to which these rules apply. 

(b) Law With Respect to Privilege. The law with respect 
to privileges applies at all stages of all actions, cases, and pro- 
ceedings. 

(c) When Rules Need Not Be Applied. The rules (other 
than with respect to privileges, the rape shield statute and ER 
412)) need not be applied in the following situations: 

(1) Preliminary Questions of Fact. The determination of 
questions of fact preliminary to admissibility of evidence 
when the issue is to be determined by the court under rule 
104(a). 

(2) Grand Jury. Proceedings before grand juries and spe- 
cial inquiry judges. 

(3) Miscellaneous Proceedings. Proceedings for extradi- 
tion or rendition; detainer proceedings under RCW 9.100; 
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preliminary determinations in criminal cases; sentencing, or 
granting or revoking probation; issuance of warrants for 
arrest, criminal summonses, and search warrants; proceed- 
ings with respect to release on bail or otherwise; contempt 
proceedings in which the court may act summarily; habeas 
corpus proceedings; small claims court; supplemental pro- 
ceedings under RCW 6.32; coroners' inquests; preliminary 
determinations in juvenile court proceedings under RCW 
Title 13; juvenile court hearings on declining jurisdiction 
under RCW 13.40.110; disposition hearings in juvenile court; 
review hearings in juvenile court under RCW 13.32A.190 
and RCW 13.34.130(4); dispositional determinations related 
to treatment for alcoholism, intoxication, or drug addiction 
under RCW 70.96A; and dispositional determinations under 
the Civil Commitment Act, RCW 71.05. 

(4) Applications for Protection Orders. Protection order 
proceedings under RCW 7.90, 10.14, and 26.50 and 74.34. 
Provided when a judge proposes to consider information 
from a criminal or civil database, the judge shall disclose the 
information to each party present at the hearing; on timely 
request, provide each party with an opportunity to be heard; 
and, take appropriate measures to alleviate litigants' safety 
concerns. The judge has discretion not to disclose informa- 
tion that he or she does not propose to consider. 

(d) Arbitration Hearings. In a mandatory arbitration 
hearing under RCW 7.06, the admissibility of evidence is 
governed by MAR 5.3. 


RULES OF APPELLATE PROCEDURE (RAP) 


RULE 2.2 DECISIONS OF THE SUPERIOR 
COURT THAT MAY BE APPEALED 


(a) [Unchanged. | 

(b) Appeal by State or a Local Government in Crim- 
inal Case. Except as provided in section (c), the State or a 
local government may appeal in a criminal case only from the 
following superior court decisions and only if the appeal will 
not place the defendant in double jeopardy: 

(1) Final Decision, Except Not Guilty. A decision that in 
effect abates, discontinues, or determines the case other than 
by a judgment or verdict of not guilty, including but not lim- 
ited to a decision setting aside, quashing, or dismissing an 
indictment or information, or a decision granting a motion to 
dismiss under CrR 8.3(c). 

(2) - (6) [Unchanged. ] 

(c) - (d) [Unchanged. ] 


CRIMINAL RULES (CrR) 


RULE 8.3 DISMISSAL 


(a)-(b) [Unchanged. ] 

(c) On Motion of Defendant for Pretrial Dismissal. The 
defendant may, prior to trial, move to dismiss a criminal 
charge due to insufficient evidence establishing a prima facie 
case of the crime charged. 

(1) The defendant's motion shall be in writing and sup- 
ported by an affidavit or declaration alleging that there are no 
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material disputed facts and setting out the agreed facts, or by 
a stipulation to facts by both parties. The stipulation, affida- 
vit or declaration may attach and incorporate police reports, 
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(a)-(b) [Unchanged. ] 
(c) On Motion of Defendant for Pretrial Dismissal. The 
defendant may, prior to trial, move to dismiss a criminal 


witness statements or other material to be considered by the 


charge due to insufficient evidence establishing a prima facie 


court when deciding the motion to dismiss. Any attached 


case of the crime charged. 


reports shall be redacted if required under the relevant court 
tules and statutes. 
(2) The prosecuting attorney may submit affidavits or 


(1) The defendant's motion shall be in writing and sup- 
ported by an affidavit or declaration alleging that there are no 
material disputed facts and setting out the agreed facts, or by 


declarations in opposition to defendant's supporting affida- 


a stipulation to facts by both parties. The stipulation, affida- 


vits or declarations. The affidavits or declarations may attach 


vit or declaration may attach and incorporate police reports, 


and incorporate police reports, witness statements or other 


witness statements or other material to be considered by the 


material to be considered by the court when deciding defen- 


court when deciding the motion to dismiss. Any attached 


dant's motion to dismiss. Any attached reports shall be 


reports shall be redacted if required under the relevant court 


redacted if required under the relevant court rules and stat- 


rules and statutes. 


utes. 
(3) The court shall grant the motion if there are no mate- 


(2) The prosecuting authority may submit affidavits or 
declarations in opposition to defendant's supporting affida- 


rial disputed facts and the undisputed facts do not establish a 


vits or declarations. The affidavits or declarations may attach 


prima facie case of guilt. In determining defendant's motion, 


and incorporate police reports, witness statements or other 


the court shall view all evidence in the light most favorable to 


material to be considered by the court when deciding defen- 


the prosecuting attorney and the court shall make all reason- 


dant's motion to dismiss. Any attached reports shall be 


able inferences in the light most favorable to the prosecuting 


redacted if required under the relevant court rules and stat- 


attorney. The court may not weigh conflicting statements 


utes. 


and base its decision on the statement it finds the most credi- 
ble. The court shall not dismiss a sentence enhancement or 


(3) The court shall grant the motion if there are no mate- 
rial disputed facts and the undisputed facts do not establish a 


aggravating circumstance unless the underlying charge is 


prima facie case of guilt. In determining defendant's motion, 


subject to dismissal under this section. A decision denying a 


the court shall view all evidence in the light most favorable to 


motion to dismiss under this rule is not subject to appeal 


the prosecuting authority and the court shall make all reason- 


under RAP 2.2. A defendant may renew the motion to dis- 


able inferences in the light most favorable to the prosecuting 


miss if the trial court subsequently rules that some or all of 


authority. The court may not weigh conflicting statements 


the prosecuting attorney's evidence is inadmissible. 
(4) If the defendant's motion to dismiss is granted, the 


and base its decision on the statement it finds the most credi- 
ble. The court shall not dismiss a sentence enhancement or 


court shall enter a written order setting forth the evidence 


aggravating circumstance unless the underlying charge is 


relied upon and conclusions of law. The granting of defen- 


subject to dismissal under this section. A decision denying a 


dant's motion to dismiss shall be without prejudice. 


RULES FOR APPEAL OF DECISIONS 
OF COURTS OF LIMITED JURISDICTION (RALJ) 


RULE 2.2 WHAT MAY BE APPEALED 


(a)-(b) [Unchanged. ] 

(c) Appeal by State or a Local Government in Crimi- 
nal Case. The State or local government may appeal in a 
criminal case only from the following decisions of a court of 
limited jurisdiction and only if the appeal will not place the 
defendant in double jeopardy: 

(1) Final Decision, Except Not Guilty. A decision which 
in effect abates, discontinues, or determines the case other 
than by a judgment or verdict of not guilty, including but not 
limited to a decision setting aside, quashing, or dismissing a 
complaint or citation and notice to appear,_or a decision 
granting a motion to dismiss under CrRLJ 8.3(c). 

(2)-(4) [Unchanged. ] 


CRIMINAL RULES FOR COURTS OF 
LIMITED JURISDICTION (CrRLJ) 


RULE 8.3 DISMISSAL 


Miscellaneous 


[22] 


motion to dismiss under this rule is not subject to appeal 
under RALJ 2.2. A defendant may renew the motion to dis- 
miss if the trial court subsequently rules that some or all of 
the prosecuting authority's evidence is inadmissible. 

(4) If the defendant's motion to dismiss is granted, the 
court shall enter a written order setting forth the evidence 
relied upon and conclusions of law. The granting of defen- 
dant's motion to dismiss shall be without prejudice. 


Suggested Juvenile Court Rule (JUCR) 


RULE 7.15 WAIVER OF RIGHT TO COUNSEL 


(a) A juvenile who is entitled to representation of coun- 
sel in a juvenile court proceeding may waive his or her right 
to counsel in the proceeding only after: 

(1) the juvenile has been advised regarding the right to 
counsel by a lawyer who has been appointed by the court or 
retained; 

(2) a written waiver in the form prescribed in section (c), 
signed by both the juvenile and the juvenile's lawyer, is filed 
with the court; and 

(3) a hearing is held on the record where the advising 
lawyer appears and the court, after engaging the juvenile in a 
colloquy, finds the waiver was knowingly, intelligently, and 
voluntarily made and not unduly influenced by the interests 
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of others, including the parent(s) or guardian(s) of the juve- SUPERIOR COURT OF WASHINGTON 
nile. COUNTY OF 
(b) This rule does not apply to diversion proceedings. JUVENILE COURT 
See JuCR 6.2 and 6.3 STATE OF WASHINGTON V. NO: 
(c) Before a waiver can be accepted by the court, an WAIVER OF 
attorney or the juvenile shall file a written waiver of the right RIGHT TO 
to counsel in substantially the following form: Respondent. COUNSEL 
// D.O.B.: 
// 1. My true name is: 
// I am also known as: 
// My age is Date of birth: 
// 3. Ihave completed the grade in school 
// I understand that I am accused of: 
// Count I, the offense of: 
// Count II, the offense of: 
// Count III, the offense of: 
// Additional counts: 
// 
The Standard Disposition Ranges for the offenses are as follows: 
[ ] Local Sanctions: 
COMMUNITY 
COUNT SUPERVISION RESTITUTION FINE DETENTION CVC RESTITUTION 
[]1 0 to 12 months 0 to 150 hours $0 to $500 0 to 30 Days $75/$100 [ ] Asrequired[] > 
[]2 0 to 12 months 0 to 150 hours $0 to $500 0 to 30 Days $75/$100 []Asrequired[] | 
[]3 0 to 12 months 0 to 150 hours $0 to $500 0 to 30 Days $75/$100 []Asrequired[] | 
[ ] Juvenile Rehabilitation Administration (JRA) Commitment: 
COUNT WEEKS AT JUVENILE REHABILITATION ADMINISTRATION (JRA) FACILITY CVC RESTITUTION 
[]1 [ ]15to36[ ]30to40[ ] 52to65[ ]80 to 100[ ] 103 to 129 [ ] 180 to Age 21 $75/$100 [] As required [] 
[]2 [ ]15to36[ ]30to40[ ] 52to65[ ]80 to 100[ ] 103 to 129 [ ] 180 to Age 21 $75/$100 [ ] As required [] 
[]3 [ ] 15 to 36 [ ]30to40[ ] 52to65[ ] 80to 100[ ] 103 to 129 [ ] 180 to Age 21 $75/$100 [] As required [] 


The maximum possible punishment that can be imposed 
by Juvenile Court is years or commitment to JRA to 
age 21, whichever is less. I also understand that there may be 
lasting consequences even after I turn eighteen, if I am found 
guilty, including: employment disqualification, loss of my 
right to possess a firearm, suspension of ability to keep or 
obtain a driver's license, and school notification. 


5. I understand that I have the right to be represented by 
a lawyer. IfI cannot afford to pay for a lawyer, the court will 
appoint one to represent me at no cost to me 


6. I understand that an attorney would: 


e Represent me and speak on my behalf in court. 

e Advise me about my legal rights and options. 

¢ Explain and assist me with legal and court proce- 
dures. 

e Investigate and explore possible defenses that I may 
not know about. 

e Prepare and conduct my defense at any court hear- 
ing or trial. 


7. I understand that if I represent myself: 

e The judge cannot be my attorney and cannot give 
me any legal advice. 

¢ The prosecuting attorney cannot be my attorney and 
cannot give me any legal advice. 

e The judge, prosecuting attorney and court personnel 
are not required to explain court procedures or the 
law. 

e I will be required to follow all legal rules and proce- 
dures, including the rules of evidence. 

e It may be difficult for me to do as good a job as an 
attorney. 

e If I represent myself, the judge is not required to 
provide me with an attorney as a legal advisor or 
standby counsel. 

e IfI later change my mind and decide that I want an 
attorney to represent me, the judge may require me 
to continue to represent myself without a lawyer. 

8. I am making this decision to represent myself know- 

ingly, intelligently, and voluntarily. No one has made any 
promises or threats to me, and no one has used any influence, 
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pressure or force of any kind to get me to waive my right to 
an attorney. 

9.. I have read, or have had read to me, this entire docu- 
ment. I want to give up my right to an attorney. I want to rep- 
resent myself in this case. 


Dated: 


RESPONDENT 


ATTORNEY FOR RESPONDENT 


Type or Print Name/Bar Number 


COURT'S CERTIFICATE 


After engaging the respondent in a colloquy in open court, I find that the 
respondent has knowingly, intelligently, and voluntarily waived his or her 
right to counsel. 


DATED: 


JUDGE/COURT COMMISSIONER/PRO 
TEM 


Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 

Reviser's note: The typographical errors in the above material 
occurred in the copy filed by the State Supreme Court and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 
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RULES OF COURT 
STATE SUPREME COURT 
[June 6, 2008] 


IN THE MATTER OF THE ADOPTION 
OF THE AMENDMENTS TO APR 12— 
LIMITED PRACTICE RULE FOR LIM- 
ITED PRACTICE OFFICERS; RESCIS- 
SION OF APR 12.1—PRESERVING 
IDENTITY OF FUNDS AND PROPERTY 
IN TRANSACTIONS CLOSED BY LIM- 
ITED PRACTICE OFFICERS AND 
APPENDIX A REGULATIONS OF THE 
APR 12 LIMITED PRACTICE BOARD; 
APR 12—DISCIPLINARY REGULA- 
TIONS 101 THROUGH 106 APPLICA- 
BLE TO ELPOC TITLE 15—RESCIS- 


) ORDER 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
SION OF DISCIPLINARY RULES FOR ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


NO. 25700-A-899 


LIMITED PRACTICE OFFICERS (LPO); 
APR 12 CONTINUING EDUCATION 
REGULATIONS OF THE LIMITED 
PRACTICE BOARD REGULATIONS 101 
THROUGH 116; APR 12—NEW LIM- 
ITED PRACTICE OFFICER RULES OF 
PROFESSIONAL CONDUCT (LPORPC) 
AND APR 12—RULES FOR ENFORCE- 
MENT OF LIMITED PRACTICE 
OFFICER CONDUCT (ELPOC), RPC 

1.15A(a) SAFEGUARDING PROPERTY 
AND ELC 15.4—TRUST ACCOUNT 
OVERDRAFT NOTIFICATION 


The Washington State Bar Association having recom- 
mended the adoption of the proposed amendments to APR 
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12—Limited Practice Rule for Limited Practice Officers; 
Rescission of APR 12.1—Preserving Identity of Funds and 
Property in Transactions Closed by Limited Practice Officers 
and Appendix A Regulations of the APR 12 Limited Practice 
Board; APR 12—Disciplinary Regulations 101 through 106 
Applicable to ELPOC Title 15—Rescission of Disciplinary 
Rules for Limited Practice Officers (LPO); APR 12 Continu- 
ing Education Regulations of the Limited Practice Board 
Regulations 101 through 116; APR 12—New Limited Prac- 
tice Officer Rules of Professional Conduct (LPORPC) and 
APR 12—Rules for Enforcement of Limited Practice Officer 
Conduct (ELPOC), RPC 1.15A(a)—Safeguarding Property 
and ELC 15.4—Trust Account Overdraft Notification, and 
the Court having considered the amendments and comments 
submitted thereto, and having determined that the proposed 
amendments will aid in the prompt and orderly administra- 
tion of justice; 

Now, therefore, it is hereby 

ORDERED: 

(a) That the amendments as attached hereto are adopted. 


(b) That the amendments will be published in the Wash- 
ington Reports and will become effective January 1, 2009. 

DATED at Olympia, Washington this 6th day of June, 
2008. 


Alexander, C. J. 


C. Johnson, J. Owens, J. 
Fairhurst, J. 
Madsen, J. J.M. Johnson, J. 
Chambers, J. Stephens, J. 
SUGGESTED AMENDMENTS 


ADMISSION TO PRACTICE RULES 
RULE 12. LIMITED PRACTICE RULE FOR CEOSENG-OFFICERS 
LIMITED PRACTICE OFFICERS 


(a) Purpose. The purpose of this rule is to authorize cer- 
tain lay persons to select, prepare and complete legal docu- 
ments incident to the closing of real estate and personal prop- 
erty transactions and to prescribe the conditions of and limi- 
tations upon such activities. 

(b) Limited Practice Board. 

(1) Establishment. There is hereby established a Limited 
Practice Board (referred to herein as the "Board") consisting 
of nine members to be appointed by the Supreme Court of the 
State of Washington. Not less than four of the members of 
the Board must be admitted to the practice of law in the State 
of Washington. Four of the members of the Board shall be 
business representatives, one each of the following four 
industries: escrow, lending, title insurance, and real estate. 
Appointments shall be for 4-year terms. No member may 
serve more than two consecutive terms. Terms shall end on 
December 31 of the applicable year. The Supreme Court 
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shall designate one of the members of the Board as chairper- 
son. 


(2) Duties and Powers. 


(i) Applications. The Board shall accept and process 
applications for certification under this rule. 


(ii) Examination. The Board shall conduct the examina- 
tion for certification required by this rule. The examination 
shall consist of such questions as the Board may select on 
such subjects as may be listed by the Board and approved by 
the Supreme Court. The Board shall establish the number of 
examinations to be given each year and the dates of the exam- 
inations. 


(iii) Investigation and recommendation for admission. 
The Board shall notify each applicant of the results of the 
examination and shall recommend to the Supreme Court the 
admission or rejection of each applicant who passes the 
examination. The Supreme Court shall enter an order admit- 
ting to limited practice those applicants it deems qualified, 
conditioned upon each applicant taking an oath that he or she 
will comply with this rule and paying to the Board the annual 
fee for the current year. Upon the entry of such order, the tak- 
ing and filing of the oath, and payment of the annual fee, an 
applicant shall be enrolled as a certified-clesing-efficer lim- 
ited practice officer and shall be entitled to perform those ser- 
vices permitted by this rule. The oath must be taken before a 
court of record in the State of Washington. 


(iv) Education. The Board shall approve individual 
courses and may accredit all or portions of the entire educa- 
tional program of a given organization which, in the Board's 
judgment, will satisfy the educational requirement of these 
tules. It shall determine the number of credit hours to be 
allowed for each such course. It shall encourage the offering 
of such courses and programs by established organizations, 
whether offered within or outside this state. 


(v) Grievances and discipline. The Board shall adopt 
hearing and appeal procedures and shall hear complaints of 
persons aggrieved by the failure of eertified-clesine officers 
limited practice officers to comply with the requirements of 
this rule and of APR-+2H the Limited Practice Officer Rules 
of Professional Conduct. Upon a finding by the Board that a 
certified closing-_officer limited practice officer has failed to 
comply in any material manner with the requirements of this 
tule, the Board shall take such action as may be appropriate 
to the degree of the violation, considering also the number of 
violations and the previous disciplinary record of the elesing 
efficer limited practice officer. Disciplinary action may 
include admonitions, reprimands, and recommendations to 
the Supreme Court for the suspension or revocation of the 
elesing-officer limited practice officer's certification. 

(vi) Investigation. Upon the receipt of a complaint that a 
closing-officer limited practice officer has violated the provi- 
sions of this rule and in other appropriate circumstances, the 
Board may investigate the conduct of the clesing-effieer lim- 
ited practice officer to determine whether the clesing-officer 
limited practice officer has violated the requirements, condi- 
tions or limitations imposed by this rule. 


(vii) Approval of forms. The Board shall approve stan- 
dard forms for use by elesing-effieers limited practice offic- 
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(viii) Fees. The Board shall establish and collect exami- 
nation and annual fees in such amounts as are necessary to 
carry out the duties and responsibilities of the Board. 

(ix) Regulations. The Board shall propose regulations to 
implement the provisions of this rule for adoption by the 
Supreme Court. 

(3) Expenses of the Board. Members of the Board shall 
not be compensated for their services. For their actual and 
necessary expenses incurred in the performance of their 
duties, they shall be reimbursed by the Board in a manner 
consistent with its rules. All such expenses shall be paid pur- 
suant to a budget submitted to and approved by the Washing- 
ton State Bar Association on an annual basis. Funds accumu- 
lated from examination fees, annual fees, and other revenues 
shall be used to defray all expenses of the Board. The admin- 
istrative support to the Board shall be provided by the Wash- 
ington State Bar Association. 

(c) Certification Requirements. An applicant for certi- 
fication as a elesing- officer limited practice officer shall: 

(1) Age. Be at least 18 years of age. 

(2) Moral Character. Be of good moral character. 

(3) Examination. Satisfy the examination requirements 
established by the Board. 

(4) Oath. Execute under oath and file with the Board 
two copies of his or her application, in such form as may be 
required by the Board. Additional proof of any fact stated in 
the application may be required by the Board. In the event of 
the failure or refusal of an applicant to furnish any informa- 
tion or proof, or to answer any interrogatories of the Board 
pertinent to the pending application, the Board may deny the 
application. 

(5) Examination Fee. Pay, upon the filing of an applica- 
tion, the examination fee. 

(d) Scope of Practice Authorized by Limited Practice 
Rule. Notwithstanding any provision of any other rule to the 
contrary, a person certified as a clesing-effieer limited prac- 
tice officer under this rule may select, prepare and complete 
documents in a form previously approved by the Board for 
use by others in, or in anticipation of, closing a loan, exten- 
sion of credit, sale or other transfer of interest in real or per- 
sonal property. Such documents shall be limited to deeds, 
promissory notes, guaranties, deeds of trust, reconveyances, 
mortgages, satisfactions, security agreements, releases, Uni- 
form Commercial Code documents, assignments, contracts, 
real estate excise tax affidavits, and bills of sale, and powers 
of attorney. Other documents may be from time to time 
approved by the Board. 

(e) Conditions Under Which Certified-Clesine-O ffie— 
ers Limited Practice Officers May Prepare and Complete 
Documents:-—Certtfied-closine officers Limited practice 
officers may render services authorized by this rule only 
under the following conditions and with the following limita- 
tions: 

(1) Agreement of the Parties Clients. Prior to the perfor- 
mance of the services, all parties clients to the transaction 
shall have agreed in writing to the basic terms and conditions 
of the transaction. In the case of a power of attorney prepared 
in anticipation of a transaction, the principal(s) and attor- 


ers in the performance of services authorized by this rule. 


ney(s)-in-fact shall have provided the limited practice officer 
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consistent written instructions for the preparation of the 
power of attorney. 

(2) Disclosures to the Parties Clients. The clesing 
efficer limited practice officer shall advise the parties clients 
of the limitations of the services rendered pursuant to this rule 
and shall further advise them in writing: 

(i) that the elesing-efficer limited practice officer is not 
acting as the advocate or representative of either of the parties 
clients; 

Gi) that the documents prepared by the elesing-offieer 
limited practice officer will affect the legal rights of the par- 
ties clients; 

(iii) that the parties! clients' interests in the documents 
may differ; 

(iv) that the parties clients have a right to be represented 
by lawyers of their own selection; and 

(v) that the elesing-efficer limited practice officer cannot 
give legal advice as to the manner in which the documents 
affect the parties clients. 

The written disclosure must particularly identify the doc- 
uments selected, prepared, and/or completed by the limited 
practice officer and must include the name, signature and 
number of the limited practice officer. 

(f) Continuing Certification Requirements. 

(1) Continuing Education. Each eertified-clesins-officer 
limited practice officer must complete a minimum number of 
credit hours of approved or accredited education, as pre- 
scribed by regulation of the Board, during each calendar year 
in courses certified by the Board to be appropriate for study 
by elesing-officers limited practice officers providing ser- 
vices pursuant to this rule; provided, that the certified clesing 
efficer limited practice officer shall not be required to com- 
ply with this subsection during the calendar year in which he 
or she is initially certified. 

(2) Financial Responsibility. Each 
efficer limited practice officer or employer thereof shall 
show proof of ability to respond in damages resulting from 
his or her acts or omissions in the performance of services 
permitted by this rule. The proof of financial responsibility 
shall be in such form and in such amount as the Board may by 
regulation prescribe. 

(3) Annual Fee. Each certified-clesing—officer limited 
practice officer must pay the annual fee established by the 
Board. 

(g) Existing Law Unchanged. This rule shall in no way 
expand, narrow or affect existing law in the following areas: 

(1) The fiduciary relationship between a certified-clesing 
officer limited practice officer and his or her customers or cli- 
ents; 

(2) Conflicts of interest that may arise between the eerti- 
fied clesine-officer limited practice officer and a client or 
customer; 

(3) The right to act as one's own attorney under the pro se 
exception to the unauthorized practice of law including but 
not limited to the right of a lender to prepare documents con- 
veying or granting title to property in which it is taking a 
security interest; 

(4) The lack of authority of a 
limited practice officer to give legal advice without being 
licensed to practice law; 
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(5) The standard of care which a certified closing officer 


limited practice officer must practice when carrying out the 
functions permitted by this rule. 

(h) Treatment of Funds Received Incident to the 
closing of Real or Feronal Property Pransactions: 


under APR+2(2}G);pPersons admit- 
ted to practice under this rule shall comply with APR+24 
LPORPC 1.12A and B regarding the manner in which they 
identify, maintain and disburse funds received incidental to 
the closing of real and personal property transactions, unless 
they are acting pursuant to APR 12 (g)(3). 


Comment 
[1] Comment Re: APR 12(d) 


Powers of attorney authorizing a person to negotiate and 
sign documents in anticipation of, or in the closing of, a trans- 
action are included in the documents limited practice officers 
are authorized to prepare. Such documents may include, but 
are not limited to, purchase and sale agreements for real or 
personal property, loan agreements, and letters of intent. 


[2] Comment Re: LPO Professional Standard Of 
Care 


The purpose of this comment is to discuss the legal stan- 
dard of care to which a limited practice officer is subject, 
while also clarifying the limited duties of a limited practice 
officer compared to an attorney when selecting and preparing 
legal documents and to show the greater breadth of a lawyer's 
duties and services which a party may not expect when 
engaging a limited practice officer. 


Generally, when a non-lawyer selects and prepares a 
legal document for another, the non-lawyer engages in the 
unauthorized practice of law. Despite this, the non-lawyer 
(including a licensed limited practice officer) will be held to 
the standard of a lawyer: "to comply with the duty of care, an 
attorney must exercise the degree of care, skill, diligence, and 
knowledge commonly possessed and exercised by a reason- 
able, careful and prudent lawyer in the practice of law in this 
jurisdiction... ." Hizey v. Carpenter, 119 Wn.2d 251, 261, 
830 P.2d 246 (1992). However, when selecting and prepar- 
ing approved forms a limited practice officer, though having 
a limited license to practice law as defined and limited in 
APR 12, will not be authorized nor charged with many of the 
duties of a lawyer. Except as provided otherwise in APR 12 
tules and regulations, these include the duty to investigate 
legal matters, to form legal opinions (including but not lim- 
ited to the capacity of an individual to sign for an entity or 
whether a legal document is effective), to give legal advice 
(including advice on how a legal document affects the rights 
or duties of a party), or to consult with a party on the advis- 
ability of a transaction. See also LPORPC 1.1, Competence, 
and LPORPC 1.3, Communication. 


RULE+24 PRESERVING IDENTITY OF FUNDS AND. 
PROPERTY IN-FRANSACFIONS-CLOSED BY 
EAMFFED PRACTICE OFFICERS, 


-(a} Fer the_purpeses_of this rule_the felowine defiant 
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"Certified—Clesine Officer shall _mean—an—officer 


hHeensedin-accerdancewith the procedures-set forth in APR 
4+2-and-who-has-maintained his-_or her certification in-accer 


Beard 
"Closing Firm" shalt mean any bank depesiteryinstite- 
tioneserow- agent, title company; erother-busiiess. whether 


"Party" Shall E corporation partnership; 
orotherentityneludingtheir-authorizedrepresentatives; 
HR aE F E E E E E E SR 


ether-transfer-of title to-or interest in-_real or personal prep- 
erty. 

(b}-Fer—al transactions —whieh—a_certified_closing 
offieer-has_prepared decumentsinder the-authorization set 
forthin tule (dhe certified closing officer shall insure 
that-allfunds+eeeived bythe clesing firm ineidentaltethe 
clesine-of the transaction, inchidine advances_for-cests_and 
expenses, shall be deposited inte-one_or more identifiable 


eee 
TA ee 


G Fund belonpins- te-par-to-tie parties 46 the seal 
estate-or-_personal property transaction that is beins closed 


andin_partpresently_or_petentialy te the certified closing 
offieer-orthe closing firminust be - deposited therein, but the 
portion belonging tothe certified closing officer-orthe eles- 


ine-firmtnaybeawithdrawn when duetutess_the tight ofthe 
fed closing off heclosine fi we itis di 


te-the-realer_persenal property _transac- 
ton; inwhieh event the disputed portion not be withdrawn 


RE P T I E E T E be 
aminterest-bearing trust accountin-any bank, eredit inion or 
savines-andtoanasseciation, selected by aeertified closing 
season ape aN wel ae y 


trv esol ra do business a 
tion the National Credit Union Share Insurance Funder the 


g 9 


which-is-e-qualified_publie depositery_as_defined_in RCW. 
39-58-0102) er-which bank ereditanien, savines-andtean 
asseciation-or- qualified publie depesitery has filed an-agree- 
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tory institution is required te reserve by law or resulation. 
Sucre ne Ou i ERO P re rae ore neers 


posest Gee ni ed sn connection ee ihe Fal or 


personal property clesing activities ofthe closing firm- 

(h-“-certified -clesing_officer whe—+recetes_or-whese 
closing firmtecetves_funds_assectated vith_atransaction 
being closed by that officer shall maintain a_pooled interest- 


Dene Iresi aeeau niar Repose oP IO habar nomio n 


EE E E E S S chee ead 
depesit_processing-_chargeswhich shal enlyinchidetems 


deposited -chargemeonthh maintenance fee_per item cheek 
Phare Bnd DETO TOn eio E E Peet 


Cour-o Washington: aher ope eid eraco 
shal be-paid bythe certified clesine officer_orthe clesire 
firm by-whieh he or she is employed to pertor closing ser 
vices: RSA RAE AT EEE pal 


E E E T tN a A Shall be 


deposited in the- account specified +n subsection (unless 
i todip: 


()-2-separateinterest bearine trust account _centaning 
funds_pertainine te-a-_specific real _or personal property _eles- 
ing if directed by written-agreement signed by _the-parties to 

lated i ; | ee 


on . } . trust fora . 
ular-partyte-atrealorpersenal property clesine on svhich 
lated 4 aM idto : 
4+-2-pooledinterest bearing accountavith subaccount 
inethatavitt provide for computation-efinterest-earned by 
each _party's_funds-and the payment thereof tothe respective 
party; 


in- subsection ())-or-an-account specified in- subsection 2)-a 


te-be invested could be tized to-provide-a positive net 
returnte-the-chent_as-_determined by takine inte-account the 


folowing factors: 
the ameunt of interest that the _ funds would earn dur 


Gp ke ake cP alae a beled 


and pay interest to individual parties inthe manner-contem- 
plated by subsection 2) 

(4) As-te-accounts-_created inder tte? He} certified 
clesine-_officers-or the close firms-on 
engaced in performing closine services shal direct the 
depository institution: 


GHo-remitinterest or dividends net of reasonable cheek 
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check charee_and-per- deposit charese_on the average monthly 
balance in the acceunt_oras-_ otherwise computed in accor 


least-quarterhy,_toThe Legal Foundation-of Washington. 
Sherf i i Al he di Motl : 
fred clesinge-officer-ofthe-elesinge firmby-whieh-heor-she4s 


SUGGESTED AMENDMENTS 


APPENDIX APR 12. REGULATIONS OF THE APR 12 LIMITED 
PRACTICE BOARD 
REGULATION 1: IN GENERAL 


[No change]. 
REGULATION 2: APPLICATIONS 


A. [No change]. 

B. [No change]. 

C. [No change]. 

D. Refunds and Transfers. 

1. For all applicants there is a nonrefundable administra- 
tion fee totaling one half the amount of the examination fee. 

2. An applicant may withdraw from the current examina- 
tion by written request received at least 14 days prior to the 
date set for the examination and may also request a refund of 
the fee less the administration fee. 

3. An applicant may withdraw from the current examina- 
tion and apply the examination fee to the next examination 
only, and only upon the following conditions: the written 
request to transfer must be received at least 14 days prior to 
the date set for the examination, and the applicant must repay 
the administration fee. 

4. An applicant withdrawing an application or requesting 
to transfer to the next examination less than 14 days prior to 
the date set for the examination will receive no refund of any 
kind. 

5. If the application is denied before the examination, the 
examination fee less the nonrefundable administration fee 
will be refunded. If the applicant reapplies to sit for the 
examination, the applicant will pay the full examination fee 
then required of all applicants. 

6. If an applicant fails the examination and applies to 
repeat the next scheduled examination, the examination fee 
shall be the amount set by the Limited Practice Board with 
the approval of the Supreme Court. 

7. Any applicant transferring to the next examination or 
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plemental Declaration in the form prescribed by the Limited 
Practice Offeer Board in lieu of a new application provided 
not more than one year passes from the date the applicant 
submitted an application; otherwise, the applicant must sub- 
mit a new application. 

E. Filing Deadline. An applicant must file the applica- 
tion to take the LPO examination not less than 30 days prior 
to the examination date. No applications will be accepted 
less than 30 days prior to the examination date. 


REGULATION 3: APPROVAL OR DENIAL 
OF APPLICATION 


[No change]. 


REGULATION 4: DENIAL OF APPLICATION 
—RIGHT OF APPEAL 


[No change]. 


REGULATION 5: ADMINISTRATION 
OF EXAMINATION 


[No change]. 


REGULATION 6: EXAMINATION STANDARDS 
AND NOTIFICATION OF RESULTS 


The passing standard for the examination is 75 percent 
for each section. A failing grade in one section shall result in 
failure of the exam in which case grading of any remaining 
sections shall not be required. All applicants will be notified 
of the applicant's examination results. Those applicants who 
fail the examination may-requestinwritinge that they will be 
informed of their score on each graded section of the exami- 
nation by-eategery. Fest Examination scores shall not be dis- 
closed to those applicants who pass the examination. Copies 
of the examination shall not be available to any applicant. 


REGULATION 7: REAPPEICATFION FOR EXAMIENAFION 
Appheants—whe—fait the_examination may repeat the 
examination +f morethan one-year passes from the datethe 


appheant submitted an appleation, the appheantis required 
te-make reappleationte-sit forthe examination. 


REGULATION 7: FINANCIAL 
RESPONSIBILITY REQUIREMENT 


Each limited practice officer shall submit to the Board 
proof of ability to respond in damages resulting from his or 
her acts or omissions in the performance of services permit- 
ted under APR 12 in one of the following described manners. 

(1) Submit an individual policy for Errors and Omissions 
insurance in the amount of at least $100,000; 

(2) Submit an Errors and Omissions policy of the 
employer or the parent company of the employer who has 
agreed to provide coverage for the applicant's ability to 
respond in damages in the amount of at least $100,000; 

(3) Submit the applicant's audited financial statement 
showing the applicant's net worth to be at least $200,000; or 

(4) Submit an audited financial statement of the 
employer or other surety who agrees to respond in damages 
for the applicant, indicating net worth of $200,000 per each 


repeating the examination must may execute and file a Sup- 


limited practice officer employee to and including five and an 
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additional $100,000 per each limited practice officer 
employee over five, who may be subject to the jurisdiction of 
the Limited Practice Board. 


REGULATION 8: CERTIFICATION OF 
RESULTS TO SUPREME COURT; OATH 


A. Admission Order. 

The Limited Practice Board will submit to the Washing- 
ton State Supreme Court the names of those persons who 
have passed the examination for admission pursuant to APR 
12, taken the oath as prescribed by these rules, and furnished 
proof of the applicant's financial responsibility requirement 
pursuant to regulation 7.;+ndividual peleyfertrrersand 


statement showine the apph- 
ant's netawerth te-beatteast $206,000,_or submitted an 


numberofemployees-covered whe may be subjecttethe 
Net Werth Number ofEmployees 
$200,000—Each employeeto-andinehiding five (S5)-and 
$ 1.00.000—Each- additional | Ee (5 


The names of successful applicants will be submitted 
only after compliance with APR 12 and these Regulations, 
and the applicants will be duty admitted under APR 12 only 
after the admission order has been signed entered by the 
Chief hastice Supreme Court. 

Each successful applicant shall complete all the require- 
ments for certification within nine (9) months of the date the 
applicant ination is notified of the 
examination results. If an applicant fails to satisfy all the 
requirements for certification within this period, the applicant 
shall not be eligible for admission under APR 12 without sub- 
mitting a new application for admission. 

B. Contents of Oath. The oath which all applicants 
shall take is as follows: 


OATH FOR LIMITED PRACTICE OFFICERS 
STATE OF WASHINGTON 


COUNTY OF 
I, , do solemnly declare: 


1. I am fully subject to the laws of the sState of Washing- 
ton and the Rule 12 of the Admission to Practice Rules and 
4234 and APR 12 Regulations adopted by the Washington 
State Supreme Court and will abide by the same. 

2. I will support the constitutions of the Sstate of Wash- 
ington and of the United States of America. 

3. I will abide by the Admission Rules-and the Diseiplin- 
aryRutes Limited Practice Officer Rules of Professional 
Conduct and Rules for Enforcement of LPO Conduct 
approved by the Supreme Court of the sState of Washington. 

4. I will confine my activities as a Limited Practice 
Officer to those activities allowed by law, rule and regulation 
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and will only utilize documents approved pursuant to APR 
12. 


5. I will faithfully disclose the limitations of my services, 
that I am not able to act as the advocate or representative of 
any party, that documents prepared will affect legal rights of 
the parties, that the parties' interests in the documents may 
differ, that the parties have a right to be represented by a law- 
yer of their own selection, and that I cannot give legal advice 
regarding the manner in which the documents affect the par- 
ties. 

6. I understand that I may incur personal liability if I vio- 
late the applicable standard of care of a Limited Practice 
Officer. Also, I understand that I only have authority to act as 
a Limited Practice Officer during the times that my financial 
responsibility coverage is in effect. If I am covered under my 
employer's errors and omissions insurance policy or by my 
employer's certificate of financial responsibility, my cover- 
age is limited to services performed in the course of my 
employment. 


Signature Limited Practice Officer 
Subscribed and sworn to 


before me this day of 


JUDGE 


REGULATION 9: ANNUAL FEE 


A. Except as set forth in section B of this Regulation, 
every Limited Practice Officer shall pay an annual fee in an 
amount set by the Limited Practice Board with the approval 
of the Supreme Court, which is due July 1 of each year. 
Annual fees paid after July 15 shall be subject to a late fee 
equal to one-half the annual fee. Failure to pay the annual fee 
shall subject the LPO to suspension from limited practice as 
a Limited Practice Officer. If the LPO fails to comply with 
conditions for reinstatement pursuant to Regulation 10 within 
9 months of the date of suspension, the license of the sus- 
pended LPO will be revoked. 

B. The prorated annual fee for LPOs who pass the quali- 
fying examination given in the spring and who request active 
status prior to July 1 of that same calendar year shall be one 
half the amount of the annual fee. LPOs shall pay the annual 
fee set forth in Regulation 40 9(A) to retain their active status 
after June 30 of the calendar year of their admission. 

C. An LPO shall provide his or her residential address to 
the Board at the time of payment of the annual fee. 


REGULATION 10: REINSTATEMENT AFTER 
SUSPENSION FOR NONPAYMENT OF ANNUAL FEE 


An LPO who is suspended pursuant to Regulation 9(A) 
shall be reinstated if the LPO has within nine (9) months of 
the date of suspension: 


1. submitted an application for reinstatement in the form 
prescribed by the Board; 


2. continued to meet the qualifications set out in APR 12 
and these Regulations; and 
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3. paid a sum equal to the amount of all delinquent 
annual fees, late fees, and any investigation fees as may be 
determined by the Board. 


REGULATION 11: CONTINUING 
FINANCIAL RESPONSIBILITY 


Each LPO shall either be insured or covered under the 
financial statement of an employer or employer's parent com- 
pany or other surety at all times as specified in Regulation 7 
&. If the LPO is covered under a financial statement, the 
LPO, employer, employer's parent company or other surety 
who has assumed such financial responsibility shall annually 
file with the Limited Practice Board, by July 1, the audited 
financial statement for the most-recent fiscal year of the 
financially responsible party indicating net worth. 

Each LPO shall notify the Limited Practice Board of any 
cancellation or lapse in coverage. During any period that an 
LPO is not covered in accordance with these Regulations, or 
is not on inactive status pursuant to Regulation 13, the license 
of the LPO shall be suspended. Each suspended LPO must 
demonstrate compliance with the requirements of APR 12 
within nine (9) months of the date of the suspension or the 
license of the suspended LPO will be revoked. 


REGULATION 12: CONTINUING EDUCATION 
[No change]. 
REGULATION 13: INACTIVE STATUS 
[No change]. 


REGULATION 14: VOLUNTARY 
CERTIFICATION CANCELLATION 


Any Limited Practice Officer may request to voluntarily 
surrender the LPO certification e by notifying the Limited 
Practice Board in writing of the desire to cancel and returning 
the LPO certifieate license with the request. The Limited 
Practice Board may deny requests for voluntary cancellation 
from any LPO who is the subject of a pending disciplinary 
investigation or proceeding. The Limited Practice Board will 
notify the LPO of the effective date of the cancellation if 
approved. 

The former LPO shall then promptly notify by registered 
or certified mail, return receipt request, all clients being rep- 
resented in pending matters, of the certification cancellation 
and the consequent inability to act as a Limited Practice 
Officer. 

After entry of the cancellation order, the former LPO 
shall not accept any new clients or engage in work as an LPO 
in any matter. 

Within ten (10) days after the effective date of the can- 
cellation order, the former LPO shall file with the Limited 
Practice Board an affidavit showing: 

1. The former LPO has fully complied with the provision 
of the order and with these Regulations; 

2. The residence or other address of the former LPO for 
purposes of mailing or for service of process; and 

3. Attaching to the affidavit a copy of the form of letter 
of notification sent to clients being represented in pending 
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matters, together with a list of the names and addresses of all 
clients to whom the notice was sent. 

The Board will cause a notice of the cancellation to be 
published in the EserowAssoectation of Washineton newslet 
ter-and-anewspaperof ceneral cireutation inthe county in 
whieh the fermer LPO -werked same manner as notices of dis- 
cipline under ELPOC 3.5(b). 


REGULATION 15: CHANGE IN STATUS 


[No change]. 


atsedmetide the name sieaatie: numberofthe 


shalt 

HPO- 

REGULATION 16. REINSTATEMENT 
AFTER REVOCATION 


16.1 RESTRICTIONS AGAINST PETITIONING 

A. When Petition May Be Filed. No petition for rein- 
statement shall be filed within a period of two (2) years after 
revocation or within one (1) year after an adverse decision of 
the Supreme Court upon a former petition, or within a period 
of six (6) months after an adverse recommendation of the 
Board on a former petition when that recommendation is not 
submitted to the Supreme Court. If prior to revocation the 
LPO was suspended pursuant to the provisions of Title 7 of 
the Rules for Enforcement of LPO Conduct (ELPOC), or any 
comparable rule, the period of suspension shall be credited 
toward the two (2) years referred to above. 

B. Payment of Obligations. No revoked LPO may file a 
petition for reinstatement until costs and expenses assessed 
pursuant to these rules, and restitution ordered as provided, 
have been paid by the revoked LPO, or the revoked LPO has 
entered into a payment plan for any such obligations as pro- 
vided for under ELPOC 13.9. 


16.2 REVERSAL OF CONVICTION 

If an LPO has been revoked solely because of the LPO's 
conviction of a crime and the conviction is later reversed and 
the charges dismissed on their merits, the Supreme Court 
may in its discretion, upon direct application by the LPO, 
enter an order reinstating the LPO to limited practice under 
APR 12. At the time such direct application is filed with the 
court, a copy shall be filed with the Board. 


16.3 FORM OF PETITION 

A petition for reinstatement as an LPO after revocation 
shall be in writing in such form as the Board may prescribe. 
The petition shall set forth the age, residence and address of 
the petitioner, the date of revocation, and a concise statement 
of facts claimed to justify reinstatement. The petition shall be 
accompanied by the total fees required for application under 
APR 12. 


16.4 INVESTIGATION 
The Board may, in its discretion, refer the petition for 
reinstatement for investigation and report to counsel 
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appointed by the Board, if any, or such other person or per- 
sons as may be determined by the Board. 


16.5 HEARING BEFORE BOARD 

A. Notice. The Board may fix a time and place for a 
hearing on the petition and shall serve notice thereof ten (10) 
days prior to the hearing upon the petitioner and upon such 
other persons as may be ordered by the Board. Notice of the 
hearing shall also be published in such newspaper or periodi- 
cal as the Board shall direct. Such published notice shall con- 
tain a statement that a petition for reinstatement has been 
filed and shall give the date fixed for the hearing. 

B. Statement in Support or Opposition. On or prior to 
the date of hearing, anyone wishing to do so may file with the 
Board a written statement for or against reinstatement, such 
statements to set forth factual matters showing that the peti- 
tioner does or does not meet the requirements of Regulation 
16.6A.Rule56A. Except by its leave, no person other than 
the petitioner or petitioner's counsel shall be heard orally by 
the Board. 


16.6 ACTION BY BOARD 

A. Requirements for Favorable Recommendation. Rein- 
statement may be recommended by the Board only upon an 
affirmative showing that the petitioner possesses the qualifi- 
cations and meets the requirements as set forth by the Board 
and APR 12, and that the LPO's reinstatement will not be 
contrary to the public interest. 

B. Action on Recommendation. The recommendation of 
the Board shall be served upon the petitioner. If the Board 
recommends reinstatement, the record and recommendation 
shall be transmitted to the Supreme Court for disposition. If 
the Board recommends against reinstatement, the record and 
recommendation shall be retained by the Board unless the 
petitioner requests that it be submitted to the Supreme Court. 
If the petitioner so requests, the record and recommendation 
shall be transmitted to the Supreme Court for disposition. If 
the petitioner does not so request, the examination fee shall 
be refunded to the petitioner, but the petitioner shall still be 
responsible for payment of costs incidental to the reinstate- 
ment proceeding as directed by the Board. 


16.7 ACTION ON SUPREME COURT'S DETERMINATION 

A. Petition Approved. If the petition for reinstatement is 
granted by the Supreme Court, the reinstatement shall be sub- 
ject to the petitioner's taking and passing the examination for 
APR 12 applicants and paying the costs incidental to the rein- 
statement proceeding as directed by the Supreme Court. 

B. Petition Denied. If the petition for reinstatement be 
denied, the examination fee shall be refunded to the peti- 
tioner, but the petitioner shall still be responsible for payment 
of the costs incidental to the reinstatement proceeding 


REGULATION 17: RECORDS DISCLOSURE 


A. The Board shall make available for public inspection 
and copying all public records, unless the record falls within 
the specific exemptions of this Regulation or any other Rules 
and Regulations applicable to Limited Practice Officers 
(LPOs). A "public record" is defined as written information, 
regardless of physical form or characteristic, that has been 
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made or received by the Limited Practice Board in connec- 
tion with the transaction of public business. 

B. To the extent required to prevent an unreasonable 
invasion of the privacy interests set forth in these Regula- 
tions, the Board shall delete identifying details in a manner 
consistent with the Regulations when it makes available or 
publishes any public record. 

C. No fee shall be charged for the inspection of public 
records. The fee charged for the copying of public records 
shall be the same fee charged by the Washington State Bar 
Association for making copies of public records. 

D. The Board shall not distinguish among persons 
requesting records, and such persons shall not be required to 
provide information as to the purpose for the request except 
to establish whether inspection and copying would violate a 
statute, court order or rule which exempts or prohibits disclo- 
sure of specific information or records. 

E. The following records are exempt from public inspec- 
tion and copying: 

1. Test questions, scoring keys and other examination 
data used by the Board to administer the qualifying examina- 
tion. 

2. Preliminary drafts, notes, recommendations, and intra- 
Board memorandums in which opinions are expressed or pol- 
icies formulated or recommended. 

3. Records which are relevant to a controversy to which 
the Board is a party but which records would not be available 
to another party under the rules of pretrial discovery for 
causes pending in the superior courts. 

4. The residential address and residential telephone num- 
ber of a limited practice officer. 

5. Membership information; however, status, business 
addresses, business telephone numbers, facsimile numbers, 
electronic addresses, license number and dates of admission 
shall not be exempt. 

6. Applications for admission to limited practice and 
related records. 

F. The disclosure of records in disciplinary files shall be 
governed by DiseipHnaryRules+8-and 8&6. Title 3 of the 
Rules for Enforcement of LPO Conduct. 

G. The exemptions to disclosure set forth in this Regula- 
tion shall be inapplicable to the extent that information, the 
disclosure of which would violate personal privacy or fall 
within an exemption, can be deleted from the specific records 
sought. 

H. Responses to requests for public records shall be 
made promptly by the Board. Within five business days of 
receiving a public record request, the Board must respond by 
either (1) providing the record; or (2) acknowledging the 
request and providing a reasonable time estimate for respond- 
ing to the request, or (3) denying the request. The Board may 
ask the requestor to clarify the request. If the requestor fails 
to clarify the request, the Board may deny the request. Deni- 
als of request must be accompanied by a written statement of 
the specific reasons therefore. 

I. Whenever the Beard Clerk concludes that a public 
record is exempt from inspection and copying, the person 
may appeal that decision to the Board, whose decision is 
final. 
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J. The disclosure of information under this section 
should not violate an individual's right to privacy by amount- 
ing to a disclosure of information about that person that 
would be highly offensive to a reasonable person and is not of 
legitimate concern to the public. 


REGULATION 18: NOTICE AND 
FILING; ADMINISTRATION 


All notices and filings required by these Regulations, 
including applications for admission as a Limited Practice 
Officer, shall be sent to the headquarters of the Washington 
State Bar Association. The Washington State Bar Associa- 
tion shall provide administrative support for the Limited 
Practice Board pursuant to APR 12 (b)(3). "Clerk" as used in 
these regulations means WSBA staff designated to support 
the Board. 


REGULATION 19: AMENDMENT 
[No change]. 
SUGGESTED AMENDMENTS 


DISCIPLINARY REGULATIONS APPLICABLE 
TO APR-42+4 ELPOC TITLE 15 


(Amended-effeetive Fulyt, 2002) 


REGULATION 101. DEFINITIONS 


As-used The definitions in ELPOC 1.3 apply i# to these 
Regulations.; In addition, the following definitions shall 
apply: 

A-Fhetermelesine firm is defined in APR 

B-fa) The "auditor" shall mean the person or accounting 
firm conducting the audits and examinations specified in Dis- 
ciphnary Retes ELPOC Title 154. 

© (b) "Examination" shall mean a review and testing by 
the audit of the internal controls and procedures by an LPO or 
Closing Firm to receive, hold, disburse and account for 
money and property in which the client or other person has an 
interest using generally accepted auditing standards, to the 
extent they apply, without, however, making outside confir- 
mations. In order to conduct such review and testing, the 
auditor shall have access to all of the internal books and 
records kept by the LPO or Closing Firm which comprise the 
LPO's or Closing Firm's financial records showing financial 
transactions involving the receipt of client's funds for fees, 
costs, or other purposes, either from the client or third per- 
sons and all expenditures by the Closing Firm or LPO for cli- 
ents or third persons and all distributions to the LPO or LPOs 
including but not necessarily limited to all journals, ledgers, 
books of accounts, canceled checks, deposit slips, bank state- 
ments, check registers, cash accounts, receipts, correspon- 
dence, records of accounts receivable, income and expense 
statements, balance sheets, tax returns of all types, federal, 
state, county, and city excepting, however, income tax 
returns. 

BD. (c) "Audit" shall encompass "examination" but in 
addition may include positive or negative confirmation from 
external sources. 
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REGULATION 102. PERSONS 
AUTHORIZED TO CONDUCT AUDITS 


eval spall be conducted by Via eae BEE 


tiom an ador or rde provided by the Board 


REGULATION 103. EXAMINATION 
AND AUDIT REPORTS 


A.(a) The auditor shall furnish a written report of each 
examination or audit to the Board. 

B.(b) The report shall contain the date of the audit or 
examination, the name of the Closing Firm or LPO, and a 
statement of the scope of the examination or audit. In respect 
to each examination, it shall include a statement to the effect 
that either 1) as a result of the examination, an audit or further 
examination is indicated, or 2) during the course of the exam- 
ination, the auditor has not observed anything which would 
indicate a need for further examination or audit at this time. 
In respect to each audit, the report shall state either 1) as a 
result of the audit, the auditor concludes that APR+42+ 
LPORPC 1.12A and B haves not been complied with (stating 
the particulars), or 2) as a result of the audit, the auditor has 
not observed anything which would indicate APR+2+ 
LPORPC 1.12A and B haves not been complied with. The 
auditor shall further state an opinion, as to whether the LPO 
or Closing Firm has cooperated as required by Diseiplinary 
Reutet2 ELPOC 15.2, giving the particulars if lack of coop- 
eration is claimed. 

€.(c) Upon request by the Chair, the auditor shall make 
available the working papers in respect to particular examina- 
tions or audits, for review by the Board and shall consult with 
the Board in respect to particular examinations and audits. 

B.(d) Upon conclusion of the examination or audit, the 
auditor shall make available to the LPO or Closing Firm a 
copy of the audit report. 

E.(e) The auditor shall preserve inviolate all confidences 
and secrets of clients of the examined LPO or Closing Firm. 
No client name or information which would permit the iden- 
tification of a particular client shall be revealed in the work- 
ing papers or the report of the auditor, except that the name or 
names of clients who have filed complaints with the Board 
may be released. 

E.(f) When the audit is concluded, if it is determined pur- 
suant to Regulation 104 Æ that no further investigation, 
examination or action is appropriate, the Board's copies of the 
audit report, working papers, or other materials relating to the 
audit shall be destroyed, except that the Board shall maintain 
a record showing the identity of any LPO or Closing Firm 
audited and the dates of the audit to ensure that the restric- 
tions of Regulation 105 A; are complied with. 


REGULATION 104. DETERMINATION THAT 
FURTHER EXAMINATION AND AUDIT OR 
OTHER ACTIONS ARE WARRANTED 


(a) The Chair or a delegate shall review all reports of the 
auditor., After such review and upon further investigation, 
which the Chair may direct, and after such consultation, if 
any, as the Chair deems appropriate with the Board, the Chair 
shall make such order in respect to further examination and 
audit as the Chair deems appropriate, consistent with Disei- 
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plnary Rule H+. ELPOC 15.1 In addition, the Chair may 
order other actions by the LPO and Closing Firm as are nec- 
essary to ensure that the LPO's or Closing Firm's handling of 
client funds complies with the requirements of the Dise#plin- 


ary Retes- LPORPC. 


REGEEAHION 1044-4 DEFOR! 
ORIMOSS ADVISORY OSEY 


(b) Auditor's Opinions Advisory Only. The opinions 


expressed in the report of the Auditor shall be advisory only. 
They shall not in and of themselves constitute findings of fact 
in any disciplinary proceedings against any LPO unless so 
stipulated by the LPO or LPO's counsel. 


REGULATION 105. METHOD OF SELECTION OF 
LPO AND CLOSING FIRMS TO BE EXAMINED 


A. (a) At such time and from time to time as the Board 
determines, random examination of LPOs or Closing Firms 
may be conducted. Procedures shall be established by the 
Board for the selection of the LPOs or Closing Firms to be 
examined which 1) will utilize the principle of random selec- 
tion, and 2) will distribute the examinations among the con- 
gressional districts of the state substantially in the ratio that 
the number of LPOs in each district bears to the total number 
of active LPOs in the state. For example; the Board may 


trietsubstantiallymtheratiothatthe-numberofactive LPOs 
therein bearsto-all_active LPOs in the state; and3)seleetthe 

If the number drawn is 
that of an LPO who is an employee of a Closing Firm, the 
Closing Firm shall be examined. If the number is that of an 
active LPO who is an independent business owner, the active 
LPO's records shall be examined. If the number is that of an 
LPO who, either as an individual or as a Closing Firm 
employee, has been audited in the twenty-four (24) months 
immediately preceding the drawing, the Chair may in the 
Chair's discretion excuse the LPO or Closing Firm from 
examination. 

B.(b) Upon consent of an active LPO, the LPO's books 
and records or those of a Closing Firm may be examined even 
though the active LPO's number has not been selected ran- 
domly. 

€.(c) The Chair may at all times upon the receipt of 
information that a particular LPO or Closing Firm may not be 
in compliance with LPORPC 1.12A and B APR-+2++ autho- 
rize an examination. 


REGULATION 106. CONTENTS OF LPO DECLARATION 


Annually, the Board shall mail to each active LPO, a 
written questionnaire declaration—Fhe to be completed ques- 
tionnaire shall and be delivered bytheLPO to the Board on 
or before January July 1 of that year. The questionnaire 
declaration shall be comprised of two parts. Parts One and 
Fe shall be completed and signed by each active LPO.;-pre- 
videdthat Part Two; shall be completed and signed by the 
individual who manages the trust accounts(s) for the ntieu-ef 
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Closing Firm, maybe i b 
memberofthefim on behalf of ine Closing F Firm A: all 
LPOs employed in the Closing Firm. Parts One and Two 
each shall be separately signed and verified by the signer 
under penalty of perjury and shall require disclosure of the 
following information: 


Part I - LPO Verification 

1. Name, current address and telephone number of the 
LPO. 

2. Whether the LPO is actively clesing reatand/er-per- 


providing services authorized by 
APR 12(d). 

3. If the answer to (2)" is no, whether the LPO is none- 
theless engaged in any LPO activities which involves or 
might involve the handling of client's funds or property. 

4. Whether the LPO or Closing Firm maintains identifi- 
able bank account(s) within the state for the deposit of funds 
of clients and third persons and a record keeping system to 
record funds, securities and other properties of clients and 
third persons coming into the LPO's or Closing Firm's pos- 
session (to be answered by all LPOs unless the answers to 
both "(2)" and "(3)" are "no"). 


Part II - Account Information Verification 

1. The name of the bank(s) and branch(es) and account 
number(s) where the separate identifiable bank accounts are 
maintained as the depository (or depositories) for client 
funds. 

2. Whether the accounts identified in "1" above are 
maintained in the manner specified in APR4+2+ LPORPC 
1.12A and B, and whether all clients' funds to the extent 
required by APR-+2-+ LPORPC 1.12A and B, are kept 
therein. 

3. Whether all funds, securities, and other properties of 
clients coming into the LPO's or Closing Firm's possession 
are held in the manner specified in LPORPC 1.12A and B 
APR-+2+ and whether records in respect thereto are main- 
tained in the manner specified in LPORPC 1.12A and B APR 
#4. 

4. That the signatories acknowledge they are subject to 
examination and audit under ELPOC Title 15 and these regu- 
lations to verify compliance with LPORPC 1.12A and B. 

Part _Pwe-may_alse_requirediselesureoftheaceount 
numbers_for-each separate identifiable bank accountmait- 


tained-_as-a- depository fer chent funds. 
RESCIND RULES 


DISCIPLINARY RULES FOR LIMITED 
PRACTICE OFFICERS (LPO) 


FIFLE 1.GROUNDS-AND JURISDICTION 

RUEE+1-GROUNDS 

A -Limited Practice Officer LPO} maybe-subjected to 
Ee Sree ene aetionis or sanctions SEF TOTH Rea Pee 

ethe follow cas: 


A-Fhe commission ofanyactinvelving moralturpitude; 
enn ea ae Sn eee Canin aaa 


gins POs oonde OFOLEI andebol ora iee] 


completion_and sienine by each individual active LPO ina 


constitutes-a felony or misdemeanor-and +f the act constitutes 
afelony-or misdemeanor, conviction thereefin-aertminal 
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action, nor shall aequittal_or dismissal thereof preclude the 
haan ncaa E Procecdine H peA such 
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a e ie a a ao HAT 
tae lent LPO_of 41 : leseribed int 


iadi n a eE e oku e4 
front 

C_Permitting-an-LPO's name -te-be-used-as-an-LPO-by 
anotherpersonavheis netan LPO authorized imder APR: 

D-Misrepresentation-or- concealment of «- material fact 
madeinthe appleation for admission ander APR of in 
supportthereef 

E-Suspension, reveeation_or other disciplinary sanction 
by-competent authority in any state; federal or foreign juris- 


$ 


E E T E E E A 


certifieatiomhas-beenrevoked-or-suspendedifHtheeertified 
EPO has knowledge of such revocation or suspension: 


G—Willful disregard of a -subpeena_er notice of the Pis- 
ki an nia RNG ie inne mnie Sage ane 


eee eee nea ed 
E a eh E Rr OSI 


RULE-13-DISCIPLINARY PANEL 

A-Appeintment—Fhe Chair of the Beard shal appoimt 
from-its-members-nottess thanthree persons te-act-asmenm- 
bers_of the Disciplinary Panel one ofarhem shal be 
appointed Chat-by the other members-of the Panek 

B—Ferm—Fhe-members-of the Diseiphnary Panel shal 
serve-unti replaced bythe Chait of the Board or fora twe- 


C-Duties_It shall be the duty of the Disciplinary Panel 


2. Subse sese ahe Beed ankel be i sack 
form-and_pursuant-to-such_procedures-as-may fremtimeto 
time-be-preseribed_-by the Beard: such reperts-shall forma 
partefthe permanent records_of the Beard and may _beused 


or-befere-any_other- officer authorized bythe aw ofthe juris- 


diction wherethe deposition is taken te-administer_an_oath, 
and havethe same transeribed forusein further proceedings 
under-these Rules to-which the LPO may be-a party, 


E Ather- Fhe-authority-ofthe-Diseiplnary-Panet 


Jeemen seine PPF arte Reri lineation valve 
tself justify abatement of a_disciplnary investigation _predi- 
eated_upenthe same material ategations. 


RUEE+4 SUPREME-COURF 


Fhe—Supreme—Court—of_Washineton_has—exehistve 
pE a he iate forthe na ha c4 


responsibHity 
Bee cine MESo ye eo eee pes acc 


ductand to dissose-of nidividuel-caser6eE PO sepias 
Fhe Board-earrying-_out the functions set forth in these tules 


are-actingunderthe authority ofthe Supreme Court 


RUEE +S RESPONDENT LIMITED PRACTICE OFFICER 


ttshal be the duty-and the obligation of an LPO -whes 
the subject of e-disciplnary investigation te-ceoperate with 
the Beard-and Disciplinary Panel as requested, subject only 
te-the-preperexercise-of the LPO's privtlese against sett 
inerHminationwhereappleable by: 


AFurnishing—any—papers—or_doecuments,_permiting 
inspection_and cepyine-_of his-or her business records, files 
and-accounts: 


> 


B- Furnishing, in writing or orally if requested, —a_fult 


such srievanee: 

C€-Furnishine written teleases_or_authoerizations where 
needed+to-obtain-access_to-decuments_or information in the 
possessien-_of third parties:-and 

D Appearing beferethe Diseipinary Panel or Board at 
heti Lel lesi ; 

E-An PO may-berepresented-byeounseHduringany 
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RULE +16 DUTIES OF GRIEVANT 


WSR 08-13-023 


5—Fhe- Chait of the Disciplinary Panel may_atany time 


E TE iko D oeplisary Pare eie 
mines-a-hearine should be _hadte-ascertain-whetheraviela- 
tror-efthese Rutes_has-occurred,a format complaint shal be 
prepared-and filed with the Board, and_preceedings-shal be 


whieh need net be-verified, shell set-forth the particular acts 
EOE E Fao OR A RA 


> 


Chait oF the Disciplinary Pail 


+-Prior-Recore_of-aSeparate-Count—Protdiseiphnary 
proceedinges-and grievances aganista respondent LPO; 
afterahearine before the Disciplnary 


excluding -dismissals 
PanelLer Beard, shal be madeaseparate-countofthe-conm- 


Daen Pcie Bed 
3-Jeinder—Fhe Diseiphnary PaneHn its diseretion may 


econselidate-for hearine twe-or-meore-charses_as_to the same 
LPO-ormayjyormthe charges-aste twe-ormore LPO's one 
formatcomplaint. 


FE mea ed emaetis SD action 


dent LPO. Spa dees O E 
suffictenttefornta belef Any atlegation net deniedavt be 
deemed admitted: 


2 Affirmative Defenses—A statement of anymatter-con- 
tutne adef e n caton n erdia aid a 
Hedin i ow prdinažy ie 
; herd T i t 
be-servedupontherespondent PO; 
4—Fhe-answerawith tve-coptes_shall be filed with the 
Beard: 


6-H personal service is made-on the 
the-state-of- Washington, the LPO -shaH be alowed twenty 
(20)-days_from the date-of service,exehisive-of the-date-of 
service; HE BICHON er A eee eee ny OE 


(6) days orc iie date A E AR 
exehisive-of the date-of service_orimatiing, inwhieh to 
answertand 
4+Fer-geed cause, the -Chait_of the Disciplinary Panel 
ete leading. 
C-Serviee- 


+-Fermal_Complaint+-copy-oHthe format complaint 
i4 : halt} Lord lent LPC 


Pace PEC ene ea 
viec ofa summons it civil eetions inthe Superior Court: 


b- E E a 


atthe-LPO'sHast known Fle Se sds 2)-effice-address 


E ae ee ale uae apa 
service or by maail as set forth in-gubsection b- above! oF 
guardian adtitem has 


ciadanor 
respondent LPO who-has _ been judicialy declared to-be-of 


unsound nind—orineapable of conducting the LPO's own 
affairs; eS EA 


ing thesameat the-address_ef the respondent LPO-on-file 
withthe Board 
3 Service_onthe Board-orDiseiptinaryPanel_Serviee 


a ele le aA ania inne a wae 


4Maitine_When-such- other pleadines notices ordec- 
uments-areto-be served by mail, they-shall be sent by regis- 
tered or certified mail with pestage prepaid 
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RULES HEARINGS 

A-WhereHeld AH diseiplhnary hearings shall be held 
within the state-of Washinsten at such placeasmay be 
directed by the Board or Diseiplnary Panel Chat. 

B-Date of Hearne Fhe Chair of the Disciplinary Panel 
shall cause netice-of the time and place of the hearing tebe 
given _tethe respondent LPO-at least ten _ 10) days _ prior 
thereto- Fhe-hearing-shaloceurnotearherthanmthirty{30} 


aa d 
and filed -atleast seven} days_prier tothe _ scheduled hear 
ing untess-such time is-_shertened by the Chait of the Diset 


the -hearing(s)-before-the Disciplinary Panel_and- may-_be-rep- 


D of eA depe E be-useda 
LPO -failine te-answer—_t the respondent LPO has answered 


but fails te-attend the hearine-at the time-set the Disciplinary 
ee O A 


E Becessdines Publie Upon the Slacand sense ofa 
formatcomplaitand after the LPO has-answered that con- 
plaint or failed to-answerwithin the tine required aset 
pinay prececdine spall be public, EEIE pO S08s 


E The Gline ofa motion fora priseive order shall Hiay tke es 
EE EES IGT ica lap E in EAA 


G Matteis Which Are Public. tr-amatter whieh 4s-pub- 


he-pursuantte-section (F)-any person may have -access_tothe 
eoentents-of the Disciplinary Panel's file in the pending pro- 
ceeding and may attend any _hearine on the chargses-against 
the PO exceptahearing oma motion any_diseiphnary 
matterreferred tothe SupremeCourt, the fe record briefs, 
i Sat ae eens eo 


H-Matters Which Are Not Public In no-ease shall delib- 


erations_ofa_hearine panel beard of court_ormatters made 


+ Pretective-Orders._1 orderte-_protectacompeling 


> 2 9 > 
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Sa eNO ios 


+ Precedure—Each-member_of the Disciplinary Panel 
Seal] Bee Be De NEE ee sue Uap cones E ne een 


PAE A Thetespondest LPO shali have tHe oppor 
tanitytemake-adefense_and zpen timely appleation may 
haveissued-such subpeenas-as-anyimember-of the Diseiplin- 
ary Panel deems necessary_Subpeenas shal be served in the 


sametmanneras-in civil cases_in Superior Court_Witnesses 
shalltestify underoath administered by the Chair of the Dis- 


eiplnary Panel Testimony shall be electronically recorded 
and may _betakenby_deposition in-accordance swith these 
rees- 


eath_-by the taw-of the jurisdiction where the - deposition 4s 
taken—Any memberofthe Disciphnary Panel shall have the 


f L pi , Hane a ; ey l 
Afterthe fine of the formal complaint asastan LPO the 
parties shall have the richts_afferded to-Superter Court it 
gantsunder Rules 33,34 and 36-0f the Superior Court Crt 


Rules timited and preseribed as follews:-Sueh tiehts may be 
limited tethe-extent the - Chait of the Disciplinary Panel 


deems justihe-shall de-se-by-order. 
M-LEPO_Duttes—Fhe respondent LPO shall bring tothe 


hearing such-documents, Hes, records, or othemweritter mate- 
PODRE E a a A A i 


80; aan Ena tans Stn A 


tothe Board_and such fathtire may_constitute-a-separate-ie- 
latien-ofthese rules. 


ef misconduct shal be bya -clear_preponderance-_of the evt 
dence- 
PRules-of Evidence—The foleowine rules_of evidence 


shal -apph during disciplinary hearings: 
+ THE EA Or e Pirena Ri miee Eon 


S A A S E 
the-conduct of theiaffairs—Fhe Chait of the Diseiplnary 
Panelnay-exchide incompetent irrelevant imimateratand 
unduby repetitious-evidence- 


2A} evidence inchidine but net limited te records-and 
the Board ofsvhich it desires 


documents in-the possession of 
te-availitself shall be offered and made-a part of the record 
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4- The Chair of the Disciplinary Panel may-take notice of 


fadicially cognizable facts and in addition may take notice-of 

general, technical or seientifie facts within the panel's spe- 
—Fhe LPO -fertheb 

notified-either before-or-during hearing, er_otherwiseofthe 

materialse-neticed_and shall be afforded an-oppertunity te 


Bares culation fie dae pine halle 

+ Set ferththe material facts relatine tothe particular 
acts-oromisstons_of the respondent LPO in such detatasto 
enable the Beard-and the Supreme Court te-form an opinien 


as-tothe propriety ofthe discipline being agreed upon, endif 
ketho cede e al i 


3-Statethe stipulation is net binding as-a statement ofall 
existing facts relatine tothe - conduct of the respondent LPO. 


butthat-any_additionaltexisting acts may _be-proven dit any 
subsequent disciplinary proceedines-and 
“Eid! : À i idb 


> Stipu] 1 Ethe stiulationi i 
bythe Board and/orthe Supreme Court, the diseiptinary 
; lte inthestinulationshal follow HEthestipul 


dence in-any_pending disciplinarypreceeding, in-anysubse- 


quent disciplinary proceeding of in any ecruninal er epet 
action: 
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RULE 110 SANCTIONS AND OTHER REMEDIES 

A--Sanetions—The—diseiplnary_sanetions—or_actions 
affecting the -status-_ofan-LPO are admonitions, reprimands 
and recommendations tothe Supreme Court forthe -suspen- 


sien er revocation of the certification. 
B-Restitutien. An LPO -whe-has been found tehave 


pursuanttethis rule may in addition _be-ordered to-make res- 
titutionte-persons_finaneially injured bythe LPO's conduet 
Fhe-Chair-ofthe Disciplinary Panelnay_ordertheterms-of 
payment of restitution Failure of an LPO to make restitution 
when ordered to-de-seer faihire te-comphy with the terms 
entered_may constitute crounds for discipline. 

RULE+H-TRANSFER TO DISABILITY INACTIVE STATUS 

A Automatie—transfer_tnthe event-an-active LPO 
has-been-found tebe incapable of assisting in the LPO's own 
defense in-a-crininat action, 2} has been acquitted of a-erime 
on-the-ground of insanity, 3)}has-had-a-euardiantbut neta 


euardian,_f#one—has_been 
og ee OR 
abtlty inactive status—Fhe SupremeCourt shal be notified 


R Panel May Order tnguiry—Whent 
appears_tethe Disciplinary Panel that there is reasonable 
eausetebeleve that an-active LPO is unable to-adequately 
engage inthe-work ofan LPO because ofinsanity, mental 


ness,_sentity,excesstveuse_of alcohol or _drugs_or other 


mentalerphysicalineapacity, the Disciplinary Panel shalt 


sl cause to beleve a respondent LPO K A 


pens, Be EEO Papause or matii: eee seniii 


eenei he Doa pliang Parel oc Hone hall dhar 
supplemental hearine be held to-inquire inte the capacity of 
the LPO te-conducta_preper- defense—Such hearine shall be 
automatic where the respondent LPO alleses in the eourseo 


E-Fattureto-Comply_—atlure ofa respondent LPO te 
comph with the terms-_ofa-stipulation for discipline entered 
inte-and-approved_as-_provided in this rule may constitute 

ls for discipline. 


Miscellaneous 


WSR 08-13-023 


don of the Diseiplinary Baliba a LEG be eerie do 
RSLS e E I A E EREA 


of these rules A Rulew a 


LPO does-not-appear-with counsel within-_the time required 
by these-tutes-for the filing of an answer,_oriwithin twenty 
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peg secibg dy Eas age 


enti ome an ea eae EA A 


additional submissions-deemed desirable- 
and-repertas-expeditiousty-as-_pessible-and take -one-or more 


3-Finding oftreapacity after treview-ofthe decision 
of the -Diseiplhnary Panel the Beard finds-an-LPO dees net 
ee 


effective upon serviee-of such order-upon the LPO-oF the 


Do Tr Fhe LPO-may-appeatan 
ofthe Beard shalt remain 


provisions-of Rule 3.1.—_Fhe order 
in-effeetregardless_of the pendeneyof such appealinless 
and until reversed bythe Supreme Court 


RULE 412 REINSTATEMENT FO ACTIVE STATUS 
A-Restrtetion, Right of Petition and Burden_NeLPo 


transferred to-disability inactive status may resume active sta- 
tus-except by order of the Board of the Supreme Court Any 
inactive -status-shall be entitled 


te-petition the Beard for transfer te-active-_status—Fhe LPO 


ability. a a a 
eachpsychiatrist-psychologist-physiciamorotherpersonand 
cach-hospitaorotherinstitution-by-whonrorin-whieh-the 


3Direct thatthe LPO establish proefefeempetence and 
learning inthe area_ofverk of an LPO whieh proefimay 
inchide-certification bythe A PR examiners-of the LPO's 


Successful epinpietion of an esariination fora Hinited-adrmis- 


4—Penythe—petition but-no such—denial-_shall _cececur 
exceptas _hereinafter provided without the LPO having the 
opportunity fora hearing before the Beard or Disciplinary 
Panel_A_heatine 4s - netiecessary + the LPO has fatedtoe 
state-a-_prima_facie-case_for reinstatement in the LPO's pett 


tion,_or if the petition _dees net indicate-a-_material change of 
eireumstance-siiee_a-_previeus-_ denial of a petition for rem- 
statement filed by-an LPO- and/or 

5—Diteet the LPO te_paythe_costs_of the reinstatement 


proceedings. 
F Poo Eleg 2G shall eri a 


e E E sean 
within one(b-year of transfer to-active status by the LPO- 
--bensth-ofHnactiveStatus_NeLPO shat +emait-on 
disability inactive status fortongerthan one) year fromthe 
e j isabili 


Hinactive-status_f an PO 


remains-_on disability inactive status fora _perodtongerthan 
ene(1-year-from the _date-of transfer te-disability inactive 
status,the LPO can be returned te active status ony aftersue- 

Eien ee red for eati 
ander APR 42. 


FAFELE2 REVIEW BY FHE BOARD. 
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psa Ein Nia eco Se una EN 


Each-proceeding in-which-a-hearing-has-oceurred-shall 
bereyiewedbythe-Boardupontherecord together with the 
O pe E UIST ASCE ONE ROTA 


RUEE2S TRANSCRIPT OF FHE RECORD 


transeript bemade_acopy thereof shalt 
respondent LPO or the LPO's counseland the counset 
appointed by the Board +f any each efvhom shal have ten 
10} -days-_from the _dateof service_of the transeript te fie 
piect i í eith the E |. 

RULE 2.6 BOARD ACTION 

A-Deeision_of Board Prompt decision _of the Board 
upen-such review shal be made—Fhe Board shalt adept 
modifyor reverse the _findines_conchisions-and recomimen- 
Se 


Disciplinary S bois tose eae aad 
settled_as_previdedin Rule2s. 

C—Dissent_H anymember_or- members_of the Board 
shall dissent-from the-findinesconehisions and +ecommen- 
datien of the- majority, the memberormembers-shalt state 
hriofl he re 4 herefore and h di en di en h 


pee a a Baadae ees 
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icedi ified from eer eee iew BARGES 
Beard-of that Disciplinary Panel's findings, eonchisiens-and 
recommendation or from participating in that Beard's-vete-on 
the-matter- 
G—Infermatiente—Grievant—The-srievant inal eases 
shall be-advised bythe Beard of the final disposition of the 


complaint 


FEFLE 3. REVIEW BY FHE SUPREME-COURF 


Clerkofthecourtshalhmaihwrittennotice-to-the-counsel 
appointed bythe Board -fany andtherespondent LPO and 
the LPO's counsel 


B-Review-onthe Reeord Fhe Supreme—Court -shal 
review the recommendation of the Board for suspension or 
revocation together with the record The Supreme Court 
shall adept_meodify-_or reverse the recommendation of the 
Boardby-written-orderA copy of the order-shall be mated 
te-the respondent LPO and the Board by the Clerk ofthe 
court. 


C—Finaltty_An_opinten ina diseiphnary preceeding ds 
the-court spectically _provides-_other- 


finalwhentedimiess 
wise: 

RULE 3.2 SUSPENDED OR REVOKED LPOS, 

A.A -+reveked LPO or-enethatis-_suspendedfertonger 
thanthitty-G0) days, shal promptly notify by +resistered oF 
certified mail return reeeipt requested,_all chents being rep- 
resented pending _matters_of the revecation or suspension 
and the-consequent inability to-act-as-a Limited Practice 


B—Fhe-+eveked_or_suspended LPO after_entry ofthe 


reyocatiomorsuspensionorder-shalnotacceeptany new ch- 
ents-orengage inwerkas-an LPO tn any matter: 
CWithinten_(10)-days-after_the-effeetive-date-of the 


B—Fhe Beard-shall cause-a-notice_of the -suspension-_or 


Fee ee e 


However, if the Beard-determines that the LPO netonger 


resides Washington Stateatthe conchision of the discipln- 
ary_precess,_then the notice may be _ published seleb-on the 
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and file with the Board the verified statement ef cest and 
expenses_for the disciplinary proceedings tothe time the 
Beard makes its recommendation. 


A-€ests-and Expenses -DefinedFheterm eests' 48 


NARI a SD a SC RNS TEN 


any-and alt cests-and expenses fit deems such watver tobe 
inthe interests-ofpustice; 
Pa ae aE ee neds es 


expenses-which +1 its-_diseretion, deems pustte-assess 
against the respondent PO- 
C—Assessmenton—Suspension_or Revocation nal 
eases-Hiwhich the Board recommends -suspensien_of reveca- 
tien, the statement ef cests_and expenses together witha 
statement bythe Board as_te the amount of the cests-and 


expenses-whieh it Hits-diseretion, deems fist t+o-assess 
ee E S A T RR 


Po raymen ot enna FPapensor JraHeases-where 


assessed cosis and expenses within-thinty-(30}-days-or such 


E—Determination_of Costs_by_Supreme—Court— Fhe 


the Supreme-Ceurt which shall be served on the respondent 
LPO-within ten 410) days-after the cause has-been submited 
te-that court—The respondent LPO shall have ten 10} days 
after-such servicewithin-which to fle exceptions thereto; 
Fhe judementofthe Supreme-Court any suspension or 
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TIPLE 5 REINSTATEMENT AFTER REVOCATION 

RULE 5.1 RESTRICTIONS AGAINST PETITIONING 

A-When Petition May Be Filed _No-petition for tein- 
statement shall be filed within a period of two) years -after 
the Supreme Court upen-a former petition, or withit-a_peried 


efsix(6)nenths-after-anadverse recommendation_of the 
Beard-on-aformer-petition when that recommendation is net 


eu BENT Rane nh Lae AS 


RULE 5.2 REVERSAL OF CONVICTION 


Hfan LPO has been revoked solely because ofthe LPO's 
the-charees-dismissed_on thei merits, the Supreme—Court 
mayin-its-diseretion, pen_direct appleation by the LPO. 
enter-an-order reinstating the LPO totimited practice tinder 
APR+12_Atthetime-such direct appheation is fled with the 
court_a-copy shall be fled-with the Board- 

RULE 5.3 FORM OF PETITION 

A petition for reinstatement-as-_an LPO after revocation 
shall -bednavritine in such form asthe Board may preserve: 
Fhe-petition_ shall set forth the age_residence-and address-_of 
the-petitioner, the date of revecation, and a-concise statement 


of facts-claimedtojustry reinstatement the petition shall be 
accompanied _by_the total fees required for appleation under 
APRA 

RULES-4 INVESTIGATION 


FheBoardimay,inits_diseretion, _referthe_petitiontor 
and report te—counset 


reinstatement for investigation 
appointed by the Board, if any, or such-other person-or per 
sens-as-may be determined by the Board. 


RULE 5-5 HEARING BEFORE BOARD 
So ee 


Ne-suspended-LPO-shall resumeworkine-as-aLimited 
Practice Officer-unti the amount of the -cests_and expenses 


fixed-_pursuantte these rules has been filly paid. 
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ee ons 


eatiens-and meets } 
and APR-12_and that the LPO's reinstatement wih net be 
contrary-to-the public interest. 
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the Board sal be served pn the petitioner. I the Bod 


ne Set aden hall o-oo boo. Bedale be 


AS ede ik i se i fe 


ae pene) does BCE oo aei the-examination-fee-shall 


a Ariens E e Hee aA EN 
ment preceeding as-directed by the Board 


RULES. ACTION ON SUPREME COURTS DETERMINATION 


“Petiti IHF the petition forrei f 


pe ahera pies or suity nol —— P raer 
the filing ofacertifiedcopy-ofsuchconvietion withthe Clerk 
ofthe Supreme-—Court—Provided, however, that the Board 


ee e E E E 


Beas oF Ae PO e o oP 
E E A A dae ER 


A E ie DE a P 

causethereforexists-and-shalhproceed-withoutregardtothe 

suspension- 
B-Duration—WhenantPOHs-suspendeduponconvie- 


iae aad eed e e eoe and Hic lehe 
ROn ge Deen Soa se sp Abe ees sete ais 


ACSA ARO TST RE 


pending -completion of the disciplinary preceedines—Fhe 
petition shal be accompanied bythe appheation foradmis- 
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ston-and the total fees required for certification ander APR 


Ey Di Ue as gee 
may -be-determined by the Board 


E-Netice-of Heart. The Beard shal fix_atimeand 


Oe a E E A E 


the-petitionerpossessesthe-qualifieations-andrequirements 
forcertificatiomunder APR H-andthatthe PO's reinstate- 
ke itt not be iene to the integrity of the profession 


A +-Granting-or Denial oF the Petiton-by-the Supreme 


RULE 6.2 SUSPENSION DURING PENDENCY OF DISCIPEIN- 
ARY PROCEEDINGS 


appears that a continuation-of eertifiestion under APR 12 by 
an-LPO-will result in substantialrisk efinparytethe public, 


the Board may recommend on petition to the Supreme Court 


À ethe discipli laes Ffi Gade a-risl 
efinyurytothe public itimay_enteran_ordersuspending the 
ceedings: 
B—PetitiomandNeoticetoAnswer—Fhe-petitionto-the 
ADEA A E A 


Fhepetitionmaybe-supportedby 

Anorderto-show-cause-to-be-signed-by-the-Chief Justice-of 
the-Supreme-Court-shalbe-ssuedHthereonrequiringthe 
respondent -PO+o-beand-appear-beforethe-Supreme-Courtt 
omthateourt!s-firstmotion day folowing the expiration of 
seven (7) calendar-days_after the -date-on-which the show 
ET ul thes Oi oe chet cic date sis Cet 


ines-should net be granted. 


€Service—Serviceof the _petition_and_ordertoshow 


dar-days- before the scheduled show-cause hearings. 


DB—AnswertePetitien. _Fhe-answermay contain add+ 


tional facts relatine only te the issue_of substantial tisk of 
le tle ne aun shell Be TORNS By irre ona EE 


pider- Fhearwershell be Sled yth the Cleck of the 
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aD Bat AD Es ph ERR SO 


E--Service-of Answer—A_cepyef the_answershalt be 
servec-onthe Board 
F-Cests-Ne-cests- shal be assessed: 


FEFLE 7 SUSPENSION FOR CUMULATIVE DISCIPLINE 

RULE-71-CRITERTA 

AnLPO-diseiplnedavhe-has-ateeord of 

AFhree-ormereadmeonitionscensures,_and/or repre 
mands_or 


p. binati e . : 
ene-ermeore-admenitions_censures_and/or reprimands, shalt 
; bi OTE ; ler APR 
RULE 7.2 PROCEDURE 
Sr GEN tend Se uli dey a ERLE 


B—Fhe-Board shalt fite—with the -Supreme—Court the 
Pesp One ont EEEN serous) Ee peana HEE 


served a tho- wanker provided A Rule 1-6 CA) awit A copy 
ofthe recordfled swith the Supreme Court 
€—Fhe-Supreme—Court shalt eHow the Board-and the 


respondent LPO the opportunity te-submitweriten briefs_or 
| ; ti lwithi hä 
thecourtdireets- 
FEFLE 8GENERAL PROVISIONS 
RULE 84 RESIDENCE 
Ferthe-purpeses-of these tules,an LPO 4s-a+esident-of 
that-county_distriet-or-coneressional distretinawhiehthe 


whether or- not that be the LPO's place of abode. 


RULE 8.2 PAPERS 

All pleadines_briefs_decuments-or notices in these rules 
provided for must betypewriter_or pritted on 812 by HL 
tnch-paper- 


RULE 83 FILING OF DOCUMENTS WITH FHE BOARD 


RUEE 85 RECIPROCAL DISCIPLINE 


A-Upenteceipt of acertified copy_ofan_orderdemon- 
stratine that an LPO-admitted tetimited_practice inthis state 
has-been disciplined in-another jurisdiction, the Supreme 
Court shall forthwith direct the Board to-isstea notice 


+---copy-efthe ordertfrontthe other jurisdiction and 
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tical discipline inthis statesvould bea warranted_and the 
reasons-_therefore- 

Fhe Board shalt cause this notice tobe served pen the 
respondent LPO + the manner provided in Rule +7 CH} 
diction has-been stayed there,any reciprocal discipline 
. Lin thi eed be- deterreduntitsuel ; 


Chall ether +espeetsa final adjudication +n-another 


rA S aose a en root ais PEPE pON Ore 


RULE 8.6 DISCLOSURE 


A-Diseiplnary FHes-and Reeords- Confidential Except 


2-When-requested by-the official disciplinary body-of 


in that-statethe Clerk ofthe 


Supreme-Courtawitt certify and 
er 


inethe LPO's name, shal be published in the Washineton 
State Escrow Assectation publeation. 
Sy eo A +5 a toan a: wae oe DEE 


ORE RIES Seiden aoe ee HANS 
ished inthe _publeation ofthe Washington State Eserow 


3-Netiee-of- all reprimands,ineliding the LPO's name; 
er eu rs 


P- S D Disciplinary- Records Bab ee E 


: LPO and 4 y; oe i e] Fos 
mation swith reference theretomay be released by the Board 
when: 
+-Speeified by these rules; 
2-Requestediniweiting by the LPO- 
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E-CentemptDiselesureexceptas herein _provided_of 
any matter made-confidential by these tules_by_any_persen 
whemseoever-shall subject such _persente-a-_ preceeding as for 
contempt: 


FLFEE -9_EXONERATION FROM LIABH TTY 


RUEE 91 EXONERATION FROM LIABIEIFY 


the Limited Practice Board: i s 


Accs at are ng Ar AR The-burden-of 


proving badfaithinmthiseontext-shaH-beuponthe-party 
asserting same—Fhe-state-shalhprovide-a—defenseto-any 
action-broughtagainstamemberoragent-ofthe-Boardfot 
actions_taken in-eood faith under these tules_and the state 
shall -bearthe cost of the -defense- 


B-Complainants and Witnesses—Communications tothe 
Beard DiseiplnaryPanel staff or anyother individual act 
ine-underautherity_ef these tules_are-absohitel privileged 


and netawsuit predicated thereon maybe instituted asainst 


RUEE104 EXAMINATION ANDINVESTIGATION OF BOOKS 
AND-RECORDS 


FheBoardandits-Chair-shalt 
ity-to-examine-and investigate the books and records of any 
LPO with orwitheut netice—_Fhe Board may_autherize 
examinations of decuments seleeted, > 
pleted_by authority of APR- LPO -erimasa 
EPO's-are-employed in conjunction with an investigation: 


ofthe LPO's-or the firm's -decuments-whieh-wereselected, 
prepared_and completed by_authority of APR-D including 
verification of the information therein from avaiable 
sourees; 

RULE10.2 COOPERATION-OF EPO 


Festi Oe ate Gey en ores orn oe oe 


10-L4e-eooperie-with the person-conduetng the examine 


pie e Pa Bebe a TA 


unless-adseiphnary proceeding becommencedn-whiek 
event the -diselesure provision of Rute8-6shatappt- 
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RUEE104 REGULATIONS, 


Fhe Board may adept regulations pursuant te-its powers 
set forth inthis rule-subject tothe approval ef the Supreme 
Court 


FFEE+1+ AUDITS AND FRUST ACCOUNT 


RUEE+1+ AUDHS ANDINVESTIGATION OF BOOKS AND 
RECORDS, 


authority _te-examine, imvesticate-and audit the beoks-and 
records_of any LPO fer the purpese-of ascertainine and 
reporting whether APR-12-1 has been of is beings complhed 
with-by-such LPO- 

Ann lo aeo Fhe Board maf fram Hoce 


EA fae Selec ed endo: Saek erarnan 


his sensi tnor 10 BOET ua eas a FOA oe 


B-Partioulnr Patines The Chait ofthe Board may 
upenrecciptofinfermation thata particular LPO or closing 
i bei ý ith APR 12-1 authori 


ination isswarranted, the Chair may then orderan_appropriate 
audit of the LP O's or closing firm's books-and records, 
including verification of the information there from avait 
able-seurees- 

RULE 2 COOPERATION- OF EPO 


a ieee Clee etre eee nn 


investigation or-auditis being conducted purstantte Rute 
BE E (Sa tak on RC ee Ny 


Sule oF audi (Ae a wenerab accounts. sife-denosicboxes 


and ether forms-of maintainine trust property by the LPO oF 
closing firm + such bank or depesitery: 
RULE 113 DISCLOSURE 
Fhe-examination _and_audit report shall be-epen_te—the 
Board, the LPO or closing firm examined investigated or 
audited- 


Fhe Boardshaleauseto-be-direceted 


A--Questionnaite- 
Fs ESP eat rea Daa E 
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before the-date-of deliveryspecified in-such _declaration-_or 

Be ve LPO fail wiht ; 
of Rule 1-4-A., comphance may still be accomphshed by: 
+ Submitting tothe Beard by Aprit 30 the -compieted 
ated forby Rule H4+A, and 


2-Payine-at the time of fine such declaration_or-ques- 


4+ Fe-effeet such temoval the Beard shall send tethe 
non-complying LPO by certified mail directed tothe LPO's 
ied id tained ond kef 


: e i veh : Rale th 
orforarulinge by the Board of substantial complance with 
the requirements. 

2-H such petition is net fled suchtack ofactionshall be 


deemed acquiescence by the active LPO in the findine of 
non-complance—The Board shall take such action as # 
deems-apprepriate- 


3H such petitions ted, the Beard may, atts disere- 


ten_appreve the samewithout hearing or may enter inte-an 
SURI ER un Ree nen Rian ane ara 


GPs Hoor does dot apka sags poder or oniet 
tnte-such-agreement, the affected LPO may requesta hearing 
before the Board- hedi ; othe Chair ofthe Beatd. 
the hearing maybe held before the entire Board or panet 
Se 


gets ee 
with the-appheable previsions-of APR 12 As _to-such 
appeats,_the Beard shall be represented by counsel asthe 
Boardmay-designate- 


D-Sueh fail hallal bieetthe LPO who has failed 

j in Re H-H Cjuponrequest-ofthe 
BoardChai—Acopyoftherequestmadeunderthis-seection 
shal-be-servedtipenthe LPO invelred The request shall be 
granted upen-a-showing thatthe LPO has failed te-comply 
i eee ae e te 
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RULE-H-S REGULATIONS 
Fhe Board may-adept regulations pursuant te its_ powers 
set forth in this rule-subject tothe approval of the Beard of 


Geverners_of the -Washinsten State Bar Asseciation-_and the 
Supreme Court- 


SUGGESTED AMENDMENTS 


CONTINUING EDUCATION REGULATIONS 
OF THE LIMITED PRACTICE BOARD 


REGULATION 101. DEFINITIONS 


[No change]. 


REGULATION 102. CONTINUING 
EDUCATION REQUIREMENT 


[No change]. 
REGULATION 103. CREDITS/COMPUTATION 


A. Continuing education credit may be obtained by 
attending, teaching, or participating in, continuing education 
activities which have 1) been previously approved by the 
Committee, or 2) have been afforded retroactive approval by 
the Committee pursuant to APR 12 and these regulations. 

B. A credit shall be awarded for each hour actually spent 
by an LPO in attendance at an approved education activity. 

C. Credit will not be given for time spent in meal breaks. 


CreditwHhnotbe-givenforspeeches-presented-atmeahHfane- 
tions- 


D. Excess or "carry-over" credits may be applied to the 
succeeding calendar year's credit hour requirement. Such 
credits shall be reported to the Committee on or before Janu- 
ary 31 as required by Regulation 108 A. 

E. Credit toward the continuing education requirements 
set forth in APR 12 and Regulation 102 may be earned 
through teaching or participating in an approved continuing 
education activity on the following basis: 

1. An LPO teaching in an approved education activity 
shall receive credit on the basis of one (1) credit for each hour 
actually spent by such LPO in attendance at and teaching in a 
presentation of such activity. Additionally, an LPO teaching 
in such an activity shall also be awarded further credit on the 
basis of one credit for each hour actually spent in preparation 
time, provided that in no event shall more than ten (10) hours 
of credit be awarded for the preparation of one (1) hour or 
less of actual presentation. 

2. An LPO participating in an approved educational 
activity shall receive credit on the basis of one (1) credit for 
each hour actually spent by such LPO in attendance at a pre- 
sentation of such activity. Additionally, an LPO participating 
in such an activity shall also be awarded further credit on the 
basis of one (1) credit for each hour actually spent in prepara- 
tion time, provided that in no event shall more than five (5) 
hours of credit be awarded for such preparation time in any 
one such continuing education activity. 

F. Service on the Limited Practice Board or Escrow 
Commission is considered an approved continuing education 
activity for both general and liability credits. 
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REGULATION 104. STANDARDS FOR APPROVAL 


The following standards shall be met by any course or 
activity for which approval is sought: 


A. The course shall have significant intellectual or prac- 
tical content and its primary objective shall be to increase the 
attendee's professional competence as an LPO. 


B. The course shall constitute an organized program of 
learning dealing with matters directly relating to the limited 
practice of law and/or to the professional responsibility or 
ethical obligations of an LPO, which may include continuing 
legal education seminars and courses approved by the Wash- 
ington State MCLE Board. 


C. Each faculty member shall be qualified by practical or 
academic experience to teach a specific subject. 


D. Thorough, high quality, readable, and carefully pre- 
pared written materials should be distributed to all attendees 
at or before the time the course is presented. It is recognized 
that written materials are not suitable or readily available for 
some types of subjects; the absence of written materials for 
distribution should, however, be the exception and not the 
tule. 


E. Courses should be conducted in a setting physically 
suitable to the educational activity of the program. A suitable 
writing surface should be provided where feasible. 


F. No course will be approved which involves solely 
television viewing in the home or office or correspondence 
work or self-study. Video, motion picture, or sound tape pre- 
sentations may be approved, provided a teacher or moderator 
is in attendance at each presentation to comment thereon, 
answer questions, or conduct the discussion. 


REGULATION 105. PROCEDURE FOR 
APPROVAL OF CONTINUING EDUCATION ACTIVITIES 


A. An LPO or sponsoring agency desiring approval of a 
continuing education activity shall submit to the Committee 
all information called for by Form 1 at least thirty (30) days 
prior to the date scheduled for the class, along with an appli- 
cation fee ef $25-06 for each occurrence. The application fee 
shall be set by the Board with the approval of the WSBA 
Board of Governors. 


B. Approval shall be granted or denied in accordance 
with the provisions of Regulation 107 herein. Upon approval 
of the activity, a list of certified limited practice officers will 
be provided to the class sponsor if requested in the initial 
application, along with written acknowledgment of approval. 


C. As to a course that has been approved, the sponsoring 
agency may announce, in informational brochures and/or 
registration materials: "This course has been approved by the 
Continuing Education Committee of the Limited Practice 
Board for _ hours of credit." 


D. On the date of the continuing education activity, the 
sponsoring agency shall give a copy of the LPB course 
approval form to each LPO attending. 


REGULATION 106. DELEGATION 


[No change]. 
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REGULATION 107. STAFF 
DETERMINATIONS AND REVIEW 


[No change]. 


REGULATION 108. SUBMISSION OF 
INFORMATION—REPORTING OF ATTENDANCE 


[No change]. 


REGULATION 109. SUBMISSION OF INFORMATION 
—CREDIT FOR TEACHING OR PARTICIPATING 


[No change]. 


REGULATION 110. EXTENSIONS, 
WAIVERS, MODIFICATIONS 


[No change]. 
REGULATION 111. NON-COMPLIANCE-BOARD 
PROCEDURES 
[No change]. 


REGULATION 112. REINSTATEMENT OF LPOS 
SUSPENDED FROM PRACTICE FOR FAILURE TO COMPLY 
WITH THE CONTINUING EDUCATION REQUIREMENT 


[No change]. 
REGULATION 113. APPEALS TO THE SUPREME COURT 
[No change]. 


REGULATION 114, REACTIVATION 
OFANACTIVE MEMBERS 


A-persen desitine transfer from inactive to-active status 
must comply_with the appleable rules-and procedures of the 
Beard pertaining te-sueh _changeof 
including the Gling of an-application with the Beard in such 
form-as_is_preseribed by the Board The Board shall deter 
mine-whether- such appheation shall be ranted _Complance 
with APR and these resulations is onby ene factor pertain- 
ingte-such determitation, 


REGULATION 1145. EXEMPTIONS 


New Admission. An LPO shall not be required to com- 
ply with the minimum continuing education requirements of 
APR 12, as implemented by these regulations, during the cal- 
endar year in which the LPO is admitted to practice. 


REGULATION 1156. RULEMAKING AUTHORITY 


The Committee, subject to the approval of the Board, has 
continuing authority to make or amend regulations consistent 
with APR 12 in furtherance of the development of continuing 
education for LPO's and the regulation thereof. 


REGULATION 1167. CONFIDENTIALITY 


The files and records of the Committee shall be deemed 
confidential and shall not be disclosed except in furtherance 
of the Committee's duties, or upon the request of an affected 
LPO member, or pursuant to a proper subpoena duces tecum, 
or as directed by the Supreme Court. 
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ADOPT NEW SET OF RULES 
LIMITED PRACTICE OFFICER RULES 
OF PROFESSIONAL CONDUCT (LPORPC) 


PREAMBLE TO LIMITED PRACTICE OFFICER RULES OF 
PROFESSIONAL CONDUCT 


Limited practice officers receive a limited license to 
practice law, and are held to the same standard of care as a 
lawyer when performing the legal services authorized by the 
LPO license. A lawyer, as a member of the legal profession, 
is a representative of the client, an officer of the court, and a 
public citizen having a specific responsibility for the quality 
of justice. A consequent obligation of lawyers is to maintain 
the highest standards of ethical conduct. Rules of Profes- 
sional Conduct for lawyers have been adopted stating funda- 
mental ethical principles which lawyers are professionally 
obligated to observe. In fulfilling professional responsibili- 
ties, an LPO necessarily performs various roles that lawyers 
otherwise or also perform. Certain of the lawyer Rules of 
Professional Conduct, as modified to reflect the unique 
nature of the duties and provisions of APR 12, have been 
adopted as appropriate rules of professional conduct applica- 
ble to LPOs. These rules update standards for LPO conduct 
and they set forth the minimum standard of conduct required 
of LPOs. Not every ethical situation that an LPO may 
encounter can be foreseen; the fundamental ethical principles 
in the rules are intended to provide minimum standards to 
assist the LPO in determining the appropriate conduct. So 
long as LPOs are guided by these principles, their conduct 
will assist in assuring the law continues to be a noble profes- 
sion. 


SCOPE 
The Limited Practice Officer Rules of Professional Con- 
duct, where mandatory in character, state the minimum level 
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intended to change existing Washington law on the use of 
rules of professional conduct in a civil action. Cf. Hizey v. 
Carpenter, 119 Wn.2d 251, 830 P.2d 646 (1992)(lawyer 
rules of professional conduct do not define standards of civil 
liability of lawyers for professional conduct, but provide only 
a public disciplinary remedy). 

The Comment accompanying each Rule explains and 
illustrates the meaning and purpose of the Rule. The Pream- 
ble and this note on Scope provide general orientation. The 
Comments are intended as guides to interpretation, but the 
text of each Rule is authoritative. 


LPORPC 1.0 TERMINOLOGY 

The following definitions apply to all rules and regula- 
tions governing LPOs under APR 12 except only where a 
term is expressly differently defined for use in particular pro- 
visions of any rule or regulation. 

(a) "Belief" or "believes" denotes that the person 
involved actually supposed the fact in question to be true. A 
person's belief may be inferred from circumstances. 

(b) "Client(s)" when used in a purchase and sale transac- 
tion denotes the buyer and seller and may include the pur- 
chase money lender for the same transaction only if the LPO 
accepts the duty to select, prepare, or complete legal docu- 
ments for the purchase money loans. When used in a loan- 
only transaction, whether or not the LPO accepts the duty to 
select, prepare, or complete legal documents, "Clients" are 
the borrower and lender. 

(c) "Closing Firm" means any bank, depository institu- 
tion, escrow agent, title company, law firm, or other business, 
whether public or private, that employs, or contracts for the 
services of, an LPO for the purpose of providing real or per- 
sonal property closing services for a transaction. 

(d) "Fraud" or "fraudulent" denotes conduct that has a 
purpose to deceive and is fraudulent under the substantive or 


of conduct below which no LPO can fall without being sub- 


procedural law of Washington, except that it is not necessary 


ject to disciplinary action. Other LPORPC may afford the 
LPO some discretion in exercising professional judgment and 


that anyone has suffered damages or relied on the misrepre- 
sentation or failure to inform. 


may provide guidance for compliance, rather than adding 
mandatory professional obligations. 
Failure to comply with an obligation or prohibition 


(e) "Knowingly," "known," or "knows" denotes actual 
knowledge of the fact in question. A person's knowledge 
may be inferred from circumstances. 


imposed by a Rule is a basis for invoking the disciplinary 
process. The Rules presuppose that disciplinary assessment 


(f) "Limited Practice Officer" or "LPO" means a person 
licensed in accordance with the procedures set forth in APR 


of an LPO's conduct will be made on the basis of the facts and 


12 and who has maintained his or her certification in accor- 


circumstances as they existed at the time of the conduct in 


dance with the rules and regulations of the Limited Practice 


question and in recognition of the fact that an LPO often has 


Board. 


to_act upon uncertain or incomplete knowledge of the situa- 


(g) "LPO Services" means those documentation activi- 
ties for use by others performed by an LPO under the autho- 


tion. Moreover, the Rules presuppose that whether or not dis- 
cipline should be imposed for a violation, and the severity of 


rization of APR 12(d). 


a sanction, depend on all the circumstances, such as the will- 
fulness and seriousness of the violation, extenuating factors 


(h) "Party(ies)" or "Participant(s)" in a closing transac- 
tion includes persons other than "clients" from whom the 


and whether there have been previous violations. Violation 


LPO accepts instructions or to whom the LPO may make 


of a Rule should not itself give rise to a cause of action 


deliveries or disburse funds. 


against an LPO nor should it create any presumption in such 
a case that a legal duty has been breached. In addition, viola- 


(i) "Reasonable" or "reasonably" when used in relation 
to conduct by an LPO denotes the conduct of a reasonably 


tion of a Rule does not necessarily warrant any other nondis- 


prudent and competent LPO performing the same LPO ser- 


ciplinary remedy, such as disqualification of an LPO in a 


vices. 


pending transaction. The Rules are designed to provide guid- 
ance to LPOs and to provide a structure for regulating con- 


(j) "Reasonable belief" or "reasonably believes" when 
used in reference to an LPO denotes that the LPO believes the 


duct through disciplinary agencies. They are not designed to 


matter in question and that the circumstances are such that the 


be a basis for civil liability. Nothing in these Rules is 


belief is reasonable. 
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(k) "Reasonably should know" when used in reference to 
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clusion all matters undertaken for a client. See also Rule 1.3, 


an LPO denotes that an LPO of reasonable prudence and 


Communication with Clients, infra. 


competence would ascertain the matter in question. 

(1) "Substantial" when used in reference to degree or 
extent denotes a material matter of clear and weighty impor- 
tance. 

(m) "Transaction" means any real or personal property 
closing requiring the involvement of a lawyer or LPO to 
select, prepare or complete documents for the purpose of 
closing a loan, extension of credit, sale or other transfer of 
title to or interest in real or personal property. 

(n) "Written" denotes a tangible or electronic record of a 
communication or representation, including handwriting, 
typewriting, printing, photostating, photography, audio or 
videorecording and e-mail. 


Comment: 

LPO services arise from a writing in which the clients 
have agreed to the basic terms of a transaction (APR 12 
(e)(1)). In a sale transaction, LPO services arise from a pur- 
chase and sale agreement between the buyer and seller. 
Lenders and others involved (brokers, lien-holders, etc.) are 
accommodated parties. 

In loan-only transactions, LPO services arise from clos- 
ing instructions between the closing firm, lender and bor- 
rower. Thus, the lender and borrower each is a client; lien- 
holders and non-borrowing owners, etc. are accommodated 


parties. 


LPORPC 1.1 COMPETENCE 

An LPO shall provide competent LPO services. Compe- 
tence requires the knowledge, thoroughness and preparation 
reasonably necessary to provide the LPO services. Not every 
LPO is competent to provide LPO services for every transac- 
tion. 


Comment: 

Continuing competence is an ongoing core professional 
obligation. To maintain the requisite knowledge and skill, an 
LPO should keep abreast of changes in the law and its prac- 
tice relevant to LPO duties, engage in continuing study and 
education and comply with all continuing education require- 
ments to which the LPO is subject. The rule also reminds the 
LPO that the competence required for a particular transaction 
is neither universal nor automatic. 


LPORPC 1.2 DILIGENCE 

An LPO must act with reasonable diligence and prompt- 
ness in the performance of his or her duties, including the 
timely preparation of documents required to meet the closing 
date specified by the clients. 


Comment: 

Lack of diligence is a professional defect. An LPO's 
work load must be controlled so that each transaction can be 
handled competently. However, timely action under this rule 
should be measured by circumstances under the LPO's con- 


LPORPC 1.3 COMMUNICATION WITH CLIENTS 

(a) Upon reasonable request, an LPO shall promptly pro- 
vide relevant information to the clients regarding the docu- 
ments selected, prepared, and completed for the transaction. 

(b) An LPO shall timely notify its clients of omissions or 
discrepancies in the documentation provided to the LPO 
which must be resolved before the LPO can provide LPO ser- 
vices in the transaction. 

(c) An LPO must inform a client to seek legal advice 
from a lawyer if the LPO is reliably informed or, based on 
contact with the client reasonably believes, that the client 
does not understand or appreciate the meaning or effect of an 
instrument prepared by the LPO for signature by the client. 


Comment: 

The performance of LPO services occasionally may 
require direct communication with multiple clients in a trans- 
action. Proper focus for LPO communication with clients is 
not as an advocate or advisor, but as necessary to clear up 
documentary discrepancies and insure that there is an ade- 
quate written agreement for the LPO to select, prepare and 
complete the documentation for the transaction. 

See also Rules 1.2, Diligence; 1.6, Declining Services, 
infra. 


LPORPC 1.4 CONFIDENTIALITY 

These rules do not impose any duty of confidentiality on 
an LPO. Any LPO duty of confidentiality arising under com- 
mon law, statute, or contract is not affected by these rules. 


LPORPC 1.5 CONFLICT OF INTEREST 

(a) An LPO shall not provide LPO services in a transac- 
tion where the LPO, or a member of the LPO's immediate 
family, is either a party or client. For purposes of this rule, 
"immediate family" includes a spouse, child, grandchild, par- 
ent, grandparent or other relative or individual with whom the 
LPO maintains a close, familial relationship. 

(b) An LPO shall not use information obtained from the 
provision of LPO services to a client in a transaction for per- 
sonal gain to the disadvantage of the client. 

(c) Where an LPO's employer is a buyer or seller in a 
transaction, the LPO shall not provide LPO services unless 
the LPO provides written notice of the conflict to all other cli- 
ents and obtains a written waiver of the conflict from all other 
clients. The notice and waiver shall be substantially in the 
form below. 

As required by rule 1.5 of the Limited Practice Officer 
Rules of Professional Conduct, you are hereby notified that 
the limited practice officer providing LPO services for this 
transaction is employed by {name of closing firm}, which 
has an interest in this transaction. Specifically, {set forth the 
closing firm's interest in the transaction}. 

By signing below, you acknowledge that you (1) under- 
stand and have received the notice of conflict of interest; (2) 


trol (as distinguished from unreasonable timing demands 
imposed by employer work load, the parties or the terms of 


have been advised to seek legal counsel if you do not under- 
stand the conflict or this waiver; and (3) waive the conflict of 


the transaction). Unless the client relationship is terminated 


interest created by the closing firm having an interest in the 


as provided in Rule 1.6, an LPO should carry through to con- 


transaction. 
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LPORPC 1.6 DECLINING OR TERMINATING SERVICES 
(a) An LPO shall decline to provide LPO services or, 
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sional Conduct or other law, or in the other enumerated 
instances. 


where LPO services have commenced, shall terminate LPO 
services if: 

1. The LPO services will clearly result in violation of the 
Limited Practice Officer Rules of Professional Conduct or 
other law, including the unauthorized practice of law by the 
LPO: 

2. The LPO's physical or mental condition materially 
impairs his or her ability to provide LPO services; 

3. The LPO reasonably believes that the documentation 
requirements of the transaction exceed the LPO's compe- 
tence; 

4. The LPO is discharged; or 

5. A client insists on confidentiality of information dis- 
closed to the LPO to which the LPO cannot agree. 

(b) An LPO may refuse to provide LPO services for any 
other reason, including without limitation the following, if: 

(1) A client persists in a course of action involving the 
LPO's services that the LPO reasonably believes is criminal 
or fraudulent or illegal, or that might require the LPO to 
exceed his or her authority as an LPO; 

(2) A client has used the services of the LPO to perpe- 
trate a crime or fraud; 

(3) A client insists upon pursuing an objective or practice 
that the LPO reasonably considers repugnant or with which 
an LPO has a fundamental disagreement; 

(4) A client fails substantially to fulfill an obligation to 
the LPO regarding the LPO's services and has been given rea- 
sonable warning that the LPO will terminate services unless 
the obligation is fulfilled; 

(5) The LPO services will result in an unreasonable 
financial burden on the LPO or its services in the transaction 
have been rendered unreasonably difficult by the clients; or 

(6) Other cause for refusal of services exists. Where the 
clients are unwilling or unable to correct the situation, other 
cause for refusal of services may include, but is not limited 
to: insufficient or conflicting documentation that is not timely 
corrected by the clients: direction from a client to use forms 
not approved by the Limited Practice Board or to make unau- 
thorized alterations to approved forms; direction from a client 
that is inconsistent with the existing documentation; apparent 
lack of or defect in the capacity of a client or signatory; or 
failure of the clients to allow sufficient time for competent 
and orderly performance of LPO services. 

(c) Upon termination of an LPO's services, the LPO must 
take steps to the extent reasonably practicable to protect the 
clients' interests, such as giving reasonable notice to the cli- 
ents (as determined by the circumstances of the transaction), 
advising the clients that they can seek the advice of a lawyer 
regarding the transaction, allowing time for employment of a 
lawyer or another LPO where reasonable, and surrendering 
papers and property to which the clients are entitled if 
requested and if all LPO fees and costs are paid. 


Comment: 

The rule first identifies situations where an LPO must 
decline followed by situations where an LPO may decline to 
provide LPO services. An LPO ordinarily must decline or 
terminate services if a client demands that the LPO engage in 


LPORPC 1.7 TRUTHFULNESS IN STATEMENTS TO OTH- 
ERS 

In the course of performing LPO services in a transac- 
tion, an LPO shall not knowingly fail to disclose all material 
facts to clients or any parties to the transaction, or make false 
statements of material facts to clients or any such party. 


LPORPC 1.8 UNAUTHORIZED PRACTICE OF LAW 

An LPO shall not: 

(a) engage in, or assist others in, the unauthorized prac- 
tice of law, including the giving of legal advice; 

(b) permit his or her name, signature stamp or LPO num- 
ber to be used by any other person: 

(c) select, prepare, or complete documents authorized by 
APR 12 for or together with any person whose LPO certifica- 
tion has been revoked or suspended, if the LPO knows, or 
reasonably should know, of such revocation or suspension; or 

(d) work as an LPO while on inactive status, or while his 
or her LPO certification is suspended or revoked for any 
cause. 


Comment: 

"Clearly, the selection and completion of legal forms 
constitutes the practice of law." Bowers v. Transamerica Title 
Insurance Co., 100 Wn.2d 582 (1983). Adjudicated cases 
finding LPO unauthorized practice of law have involved LPO 
use of unapproved forms and unapproved alterations of 
approved forms. See Bishop v. Jefferson Title Co., 107 
Wn.App 833 (2001). Washington General Rule (GR) 24 sets 
forth the definition of the practice of law. 


LPORPC 1.9 LPO DUTIES AND AUTHORITY ARE NOT DEL- 
EGABLE 


The powers, duties and responsibilities of an LPO are 
personal to the LPO and may not be assigned or delegated to 
a person who is not an LPO. An LPO may be supported and 
assisted by one or more persons who are not LPOs if the LPO 
adequately supervises the assistants and retains sole and final 
responsibility for the work performed by the assistants. An 
LPO must take all steps reasonably necessary to insure that 
an assistant's activities do not violate APR 12 and regulations 
of the Limited Practice Board and are consistent with the 
LPO's duties under these rules. An LPO must review and 
approve the assistant's activities and document preparation. 
An LPO should have no more assistants and support staff 
than the LPO can adequately directly supervise, to insure that 
the assistant activities conform to assigned LPO support tasks 
defined in writing. Nothing in this rule authorizes an LPO 
assistant to exercise the authority or perform the duties of an 
LPO independently. 


LPORPC 1.10 MISCONDUCT 

It is professional misconduct for an LPO to: 

(a) violate or attempt to violate the Limited Practice 
Officer Rules of Professional Conduct, knowingly assist or 
induce another to do so, or do so through the acts of another; 

(b) commit a criminal act that reflects adversely on the 
LPO's honesty, trustworthiness or fitness as an LPO in other 


conduct that is illegal or violates the LPO Rules of Profes- 


respects; 
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(c) engage in conduct involving dishonesty, fraud, deceit 
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received by the closing firm incidental to the closing of the 


or misrepresentation; 
(d) willfully disobey or violate a valid court order direct- 


transaction, including advances for costs and expenses, are 
held and maintained as set forth in this rule. 


ing him or her to do or cease doing an act which he or she 
ought in good faith to do or forbear; 

(e) violate his or her oath as an LPO; 

(f) violate a duty or sanction imposed by or under the 
Rules for Enforcement of Limited Practice Officer Conduct 
in connection with a disciplinary matter, including, but not 
limited to, the duties catalogued at ELPOC 1.5, Violation of 
Duties Imposed by These Rules; 

(g) engage in conduct demonstrating unfitness to prac- 
tice as an LPO. "Unfitness to practice" includes but is not 
limited to the inability, unwillingness or repeated failure to 
perform adequately the material functions required of an 
LPO or to comply with the LPORPC and/or ELPOC;: 

(h) misrepresent or conceal a material fact made in an 
application for admission under APR 12 or in support 
thereof: 

(i) commit any act involving moral turpitude, or corrup- 
tion, or any unjustified act of assault or other act that that 
reflects disregard for the rule of law, whether the same be 
committed in the course of his or her conduct as an LPO, or 
otherwise, and whether the same constitutes a felony or mis- 
demeanor or not; and if the act constitutes a felony or misde- 
meanor, conviction thereof in a criminal proceeding shall not 
be a condition precedent to disciplinary action, nor shall 
acquittal or dismissal thereof preclude the commencement of 
a disciplinary proceeding. 


Comment: 

Regarding subparagraph (d), it is common for courts to 
issue orders to the parties to engage in a transaction involving 
a closing agent. The LPO should seek legal advice as to 
whether such orders are valid. 


LPORPC 1.11 REPORTING PROFESSIONAL MISCONDUCT 

An LPO who knows that another LPO has committed 
repeated and material violations of the LPORPC should 
inform the Limited Practice Board. 


Comment: 

The intent of this rule is to encourage an LPO to report 
professional misconduct in order to ensure effective self-reg- 
ulation of LPOs. Examples of misconduct include, but are 
not limited to use of unapproved forms, unauthorized delega- 
tion or performance of LPO duties, use of an LPO's name, 
signature stamp or identification number by unlicensed per- 
sons, or an LPO acting as an LPO while one's license is inac- 


(b) An LPO or a Closing Firm must not use, convert, bor- 
row or pledge client or third person property for the LPO's or 
Closing Firm's own use. 

(c) An LPO or Closing Firm must hold property of cli- 
ents and third persons separate from the LPO's and Closing 
Firm's own property. 

(1) An LPO or Closing Firm must deposit and hold in a 
trust account funds subject to this Rule pursuant to paragraph 
(i) of this Rule. 

(2) An LPO or Closing Firm must identify, label and 
appropriately safeguard any property of clients or third per- 
sons other than funds. The LPO or Closing Firm must keep 
records of such property that identify the property, the client 
or third person, the date of receipt and the location of safe- 
keeping. The LPO or Closing Firm must preserve the records 
for seven years after return of the property. 

(d) An LPO or Closing Firm must promptly notify a cli- 
ent or third person of receipt of the client or third person's 
property. 

(e) An LPO or Closing Firm must promptly provide a 
written accounting to a client or third person after distribution 
of funds or upon request. An LPO or Closing Firm must pro- 
vide at least annually a written accounting to a client or third 
person for whom the LPO or Closing Firm is holding funds. 

(f) Except as stated in this Rule, an LPO or Closing Firm 
must promptly pay or deliver to the client or third person the 
property which the client or third person is entitled to receive. 

(g) If an LPO or Closing Firm possesses property in 
which two or more persons (one of which may be the LPO or 
Closing Firm) claim interests, the LPO or Closing Firm must 
maintain the property in trust until the dispute is resolved. 
The LPO or Closing Firm must promptly distribute all undis- 
puted portions of the property. The LPO or Closing Firm 
must take reasonable action to resolve the dispute, including, 
when appropriate, interpleading the disputed funds. 

(h) An LPO or Closing Firm must comply with the fol- 
lowing for all trust accounts: 

(1) No funds belonging to the LPO or Closing Firm may 
be deposited or retained in a trust account except as follows: 

(i) funds to pay bank charges, but only in an amount rea- 
sonably sufficient for that purpose; 

(ii) funds belonging in part to a client or third person and 
in part presently or potentially to the LPO or Closing Firm 


tive or suspended. If an LPO knows of the unauthorized 


must be deposited and retained in a trust account, but any por- 


practice of law by someone other than an LPO, the LPO 


tion belonging to the LPO or Closing Firm must be with- 


should report the person to the Practice of Law Board (GR 


drawn at the earliest reasonable time: or 


25). 


LPORPC 1.12A_ SAFEGUARDING PROPERTY 

(2) This Rule applies to (1) property of clients or third 
persons in the possession of an LPO or a Closing Firm in con- 
nection with a transaction, and (2) escrow and other funds 
held by an LPO or a Closing Firm incident to a transaction. 
For all transactions in which an LPO under the authorization 
set forth in APR 12(d) or a lawyer has selected, prepared, or 
completed documents, the LPO must insure that all funds 


Gii) funds necessary to restore appropriate balances. 

(2) An LPO or Closing Firm must keep complete records 
as required by Rule 1.12B. 

(3) An LPO or Closing Firm may withdraw funds when 
necessary to pay client costs. The LPO or Closing Firm may 
withdraw earned fees only after giving reasonable notice to 
the client of the intent to do so, through a billing statement or 
other document. 


(4) Receipts must be deposited intact. 
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(5) All withdrawals must be made only to a named payee 
and not to cash. Withdrawals must be made by check or by 
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(i) the amount of interest the funds would earn based on 
the current rate of interest and the expected period of deposit; 


bank transfer. 
(6) Trust account records must be reconciled as often as 


(ii) the cost of establishing and administering the 
account, including the cost of the LPO or Closing Firm ser- 


bank statements are generated or at least quarterly. The LPO 


vices and the cost_of preparing any tax reports required for 


or Closing Firm must reconcile the check register balance to 


interest accruing to a client or third person's benefit; and 


the bank statement balance and reconcile the check register 
balance to the combined total of all client ledger records 


(iii) the capability of financial institutions to calculate 


required by Rule 1.12B (a)(2). 
(7) An LPO or Closing Firm must not disburse funds 
from a trust account until deposits have cleared the banking 


and pay interest to individual clients or third persons if the 
account in paragraph (1)(2)(ii) is used. 

(4) As to IOLTA accounts created under paragraph 
(i)(1), the LPO or Closing Firm must direct the depository 


process and been collected, unless the LPO or Closing Firm 


institution: 


and the bank have a written agreement by which the LPO or 
Closing Firm personally guarantees all disbursements from 
the account without recourse to the trust account. 

(8) Disbursements on behalf of a client or third person 


(i) to remit interest or dividends, net of charges autho- 
rized by paragraph (i)(1), on the average monthly balance in 
the account, or as otherwise computed in accordance with an 
institution's standard accounting practice, monthly, to the 


may not exceed the funds of that person on deposit. The 


Legal Foundation of Washington; 


funds of a client or third person must not be used on behalf of 


anyone else. 
(i) Trust accounts must be interest-bearing and allow 


(ii) to transmit with each remittance to the Foundation a 
statement, on a form authorized by the Washington State Bar 
Association, showing details about the account, including but 


withdrawals or transfers without any delay other than notice 
periods that are required by law or regulation. In the exercise 


not limited to the name of the LPO or Closing Firm for whom 
the remittance is sent, the rate of interest applied, and the 


of ordinary prudence, the LPO or Closing Firm may select 


amount of service charges deducted, if any, and the balance 


any bank, savings bank, credit union or savings and loan 


used to compute the interest, with a copy of such statement to 


association that is insured by the Federal Deposit Insurance 


be transmitted to the depositing LPO or Closing Firm; and 


Corporation or National Credit Union Administration, is 
authorized by law to do business in Washington and has filed 


(iii) to bill fees and transaction costs not authorized by 
paragraph (i)(1) to the LPO or Closing Firm. 


the agreement required by rule 15.4 of the Rules for Enforce- 
ment of Lawyer Conduct. Trust account funds must not be 
placed in mutual funds, stocks, bonds, or similar investments. 

(1) When client or third-person funds will not produce a 


(j) Notwithstanding any provision of any other rule, stat- 
ute, or regulation, escrow and other funds held by an LPO, or 
the Closing Firm, incident to the closing of any real or per- 
sonal property transaction are funds subject to this rule 


positive net return to the client or third person because the 


funds are nominal in amount or expected to be held for a short 


regardless of how the LPO, Closing Firm, or party(ies) view 
the funds. 


period of time the funds must be placed in a pooled interest- 
bearing trust account known as an Interest on Lawyer's Trust 
Account or IOLTA. The interest accruing on the IOLTA 
account, net of reasonable check and deposit processing 
charges which may only include items deposited charge, 
monthly maintenance fee, per item check charge, and per 
deposit charge, must be paid to the Legal Foundation of 
Washington. Any other fees and transaction costs must be 
paid by the LPO or Closing Firm. An LPO or Closing Firm 
may, but shall not be required to, notify the parties to the 
transaction of the intended use of such funds. 

(2) Client or third-person funds that will produce a posi- 
tive net return to the client or third person must be placed in 
one of the following unless the client or third person requests 
that the funds be deposited in an IJOLTA account: 

(i) a separate interest-bearing trust account for the partic- 
ular client or third person with earned interest paid to the cli- 
ent or third person; or 

(ii) a pooled interest-bearing trust account with sub- 
accounting that allows for computation of interest earned by 
each client or third person's funds with the interest paid to the 
appropriate client or third person. 

(3) In determining whether to use the account specified 
in paragraph (i)(1) or an account specified in paragraph (1)(2), 
an LPO or Closing Firm must consider only whether the 
funds will produce a positive net return to the client or third 


LPORPC 1.12B REQUIRED TRUST ACCOUNT RECORDS 

(a) An LPO or Closing Firm must maintain current trust 
account records. They may be in electronic or manual form 
and must be retained for at least six years after the events they 
record. At minimum, the records must include the following: 

(1) Checkbook register or equivalent for each trust 
account, including entries for all receipts, disbursements, and 
transfers, and containing at least: 

(i) identification of the client matter for which trust funds 
were received, disbursed, or transferred; 

(ii) the date on which trust funds were received, dis- 
bursed, or transferred; 

(iii) the check number for each disbursement; 

(iv) the payor or payee for or from which trust_funds 
were received, disbursed, or transferred; and 

(v) the new trust account balance after each receipt, dis- 
bursement, or transfer; 

(2) Individual client ledger records containing either_a 
separate page for each client or an equivalent electronic 
record showing all individual receipts, disbursements, or 
transfers, and also containing: 

(i) identification of the purpose for which trust funds 
were received, disbursed, or transferred; 

(ii) the date on which trust funds were received, dis- 
bursed or transferred; 


person, as determined by the following factors: 
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(iv) the payor or payee for or from which trust funds 
were received, disbursed, or transferred; and 

(v) the new client fund balance after each receipt, dis- 
bursement, or transfer; 

(3) Copies of any agreements pertaining to fees and 
costs; 

(4) Copies of any statements or accountings to clients or 
third parties showing the disbursement of funds to them or on 
their behalf: 

(5) Copies of bills for legal fees and expenses rendered 
to clients; 

(6) Copies of invoices, bills or other documents support- 
ing all disbursements or transfers from the trust account; 

(7) Bank statements, copies of deposit slips, and can- 
celled checks or their equivalent; 

(8) Copies of all trust account client ledger reconcilia- 
tions; and 

(9) Copies of those portions of clients' files that are rea- 
sonably necessary for a complete understanding of the finan- 
cial transactions pertaining to them. 

(b) Upon any change in the LPO or Closing Firm prac- 
tice affecting the trust account, including dissolution or sale 
of a Closing Firm business, or suspension or other change in 
the license status of an LPO, the LPO or Closing Firm must 
make appropriate arrangements for the maintenance of the 
records specified in this Rule. 


Comment: 

[1] LPOs must assure that IOLTA accounts are used in 
any transaction involving the practice of law for others. In 
addition to closings where legal documents have been 
selected, prepared or completed by LPOs, IOLTA accounts 
must hold funds for closings involving legal documents pre- 
pared by lawyers. Such transactions would include exten- 
sions of credit with loan documents prepared by a lender's 
lawyer, as well as sale closings with deeds and other legal 
documents prepared by the clients! lawyers. 

[2] The Escrow Agent Registration Act under RCW 
18.44 provides procedures for trust account recordkeeping 
substantially similar to the provisions contained within 
LPORPC 1.12B. Compliance with the provisions under 
RCW 18.44 should meet the provisions of this rule. 


RESCIND DISCIPLINARY RULES FOR 
LIMITED PRACTICE OFFICERS (LPO) 
ADOPT NEW SET OF RULES 


RULES FOR ENFORCEMENT OF LIMITED 
PRACTICE OFFICER CONDUCT (ELPOC) 


TITLE 1 - SCOPE, JURISDICTION, AND DEFINITIONS 


ELPOC 1.1 SCOPE OF RULES 

These rules govern the procedure by which a Limited 
Practice Officer may be subjected to disciplinary sanctions or 
actions for violation of the Limited Practice Officer Rules of 
Professional Conduct (LPORPC) adopted by the Washington 
Supreme Court. 


ELPOC 1.2 JURISDICTION 
Any licensed LPO permitted to engage in the limited 
practice of law in this state is subject to these Rules for 
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Enforcement of Limited Practice Officer Conduct. Jurisdic- 
tion exists regardless of the LPO's residency or authority to 
engage in the limited practice of law in this state. 


ELPOC 1.3 DEFINITIONS 

Unless the context clearly indicates otherwise, terms 
used in these rules have the following meanings: 

(a) "Association" means the Washington State Bar Asso- 
ciation; 

(b) "Public file" means the pleadings, motions, rulings, 
decisions, and other formal papers filed in a proceeding; 

(c) "Board" when used alone means the Limited Practice 
Board; 

(d) "Board of Governors" means the Board of Governors 
of the Washington State Bar Association; 

(e) "Chair" when used alone means the Chair of the Lim- 
ited Practice Board; 

(f) "Clerk" when used alone means the Association's 
staff designated to work with the Limited Practice Board and 
includes the Directory of Regulatory Services and other 
Association counsel where appropriate; 

(g) "Closing Firm" means any bank, depository institu- 
tion, escrow agent, title company, law firm, or other business, 
whether public or private, that employs, or contracts for the 
services of, an LPO for the purpose of providing real or per- 
sonal property closing services for a transaction; 

(h) "Court" unless otherwise specified, means the 
Supreme Court of Washington; 

(i) "Disciplinary action" means sanctions under rule 13.1 
and admonitions under rule 13.5; 

(j) "ELC" means the Rules for Enforcement of Lawyer 
Conduct; 

(k) "Final" means no review has been sought in a timely 
fashion or all appeals have been concluded; 

@) "Grievant" means the person or entity who files a 
grievance (except for a confidential source under rule 5.2); 

(m) "Hearing Officer" means the person assigned under 
tule 10.2 (a)(1) or, when a hearing panel has been assigned, 
the hearing panel chair; 

(n) "LPO" means limited practice officer; 

(0) "Mental or physical incapacity" includes, but is not 
limited to, insanity, mental illness, senility, or debilitating use 
of alcohol or drugs; 

(p) "Panel" means a hearing panel under rule 10.2 (a)(2); 

(q) "Party" means disciplinary counsel or respondent, 
except in rule 2.3(f) "party" also includes a grievant; 

(r) "Respondent" means an LPO against whom a griev- 
ance is filed or an LPO investigated by the Clerk or disciplin- 
ary counsel; 

(s) "APR" means the Admission to Practice Rules; 

(t) "CR" means the Superior Court Civil Rules; 

(u) "RAP" means the Rules of Appellate Procedure; 

(v) "LPORPC" means the Limited Practice Officer Rules 
of Professional Conduct adopted by the Washington Supreme 
Court. 

(w) Words of authority. 

(1) "May" means "has discretion to," "has a right to," or 
"is permitted to". 

(2) "Must" means "is required to". 

(3) "Should" means recommended but not required. 
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ELPOC 1.4 NO STATUTE OF LIMITATION 

No statute of limitation or other time limitation restricts 
filing a grievance or bringing a proceeding under these rules, 
but the passage of time since an act of misconduct occurred 
may be considered in determining what if any action or sanc- 
tion is warranted. 


ELPOC 1.5 VIOLATION OF DUTIES IMPOSED BY THESE 
RULES 

An LPO violates LPORPC 1.10 and may be disciplined 
under these rules for violating duties imposed by these rules, 
including but not limited to the following duties: 


e respond to inquiries or requests about matters under 
investigation, rule 5.3(e); 

e file an answer to a formal complaint or to an amend- 
ment to a formal complaint, rule 10.5; 

e cooperate with discovery and comply with hearing 
orders, rules 5.5 and 10.11(g); 

e attend a hearing and bring materials requested by 
Association staff and/or disciplinary counsel, rule 
10.13 (b) and (c); 

e respond to subpoenas and comply with orders 
enforcing subpoenas, rule 10.13(e); 

e notify clients and others of inability to act, rule 14.1; 

e discontinue practice, rule 14.2; 

e file an affidavit of compliance, rule 14.3; 

e maintain confidentiality, rule 3.2; 

* cooperate with an examination of books and 
records, rule 15.2; 

e notify the Association of a trust account overdraft, 
tule 15.4(d); 

e file a declaration or questionnaire certifying compli- 
ance with LPORPC 1.12A and B, rule 15.5; 

e comply with conditions of probation, rule 13.8; 

e comply with conditions of a stipulation, rule 9.1; 

e pay restitution, rule 13.7; or 

e pay costs, rule 5.3(e) or 13.9. 


TITLE 2 - ORGANIZATION AND STRUCTURE 


ELPOC 2.1 SUPREME COURT 

The Washington Supreme Court has exclusive responsi- 
bility in the state to administer the LPO discipline and dis- 
ability system and has inherent power to maintain appropriate 
standards of professional conduct and to dispose of individ- 
ual cases of LPO discipline and disability. Persons carrying 
out the functions set forth in these rules act under the 
Supreme Court's authority. 


ELPOC 2.2 BOARD OF GOVERNORS 

(a) Function. The Board of Governors of the Associa- 
tion: 

(1) supervises the general functioning of the disciplinary 
counsel and Association staff; and 

(2) performs other functions and takes other actions pro- 
vided in these rules, delegated by the Supreme Court, or nec- 
essary and proper to carry out its duties. 

(b) Limitation of Authority. The Board of Governors 
has no right or responsibility to review hearing officer, hear- 
ing panel, or Limited Practice Board decisions or recommen- 
dations in specific cases. 
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ELPOC 2.3 LIMITED PRACTICE BOARD 

(a) Function for purposes of these rules. The Board 
performs the functions provided under these rules, delegated 
by the Supreme Court, or necessary and proper to carry out its 
duties. 

(b) Membership. 

(1) Composition. The Board is composed as set forth in 
APR 12(b)(1). 

(2) Voting. Each member, including the Chair, whether 
nonlawyer or lawyer, has one vote. 

(3) Quorum. A majority of the Board members consti- 
tutes a quorum. If there is a quorum, the concurrence of a 
majority of those present and voting constitutes action of the 
Board, so long as at least five members vote. 

(4) Leave of Absence While Grievance Is Pending. If a 
grievance is filed against a member of the Board, the member 
shall take a leave of absence until the matter is resolved. 

(c) Disqualification. 

(1) A Board member should disqualify him or herself 
from a particular matter in which the member's impartiality 
might reasonably be questioned, including, but not limited to, 
instances in which: 

(A) the member has a personal bias or prejudice concern- 
ing a party, or personal knowledge of disputed evidentiary 
facts concerning the matter; 

(B) the member previously served as a lawyer or LPO or 
was a material witness in the matter in controversy, or a law- 
yer or LPO with whom the member works serves or has pre- 
viously served as a lawyer or LPO concerning the matter, or 
such lawyer or LPO is or has been a material witness con- 
cerning the matter; 

(C) the member knows that, individually or as a fidu- 
ciary, the member or the member's spouse or relative residing 
in the member's household, has an economic interest in the 
subject matter in controversy or in a party to the matter, or is 
an officer, director, or trustee of a party or has any other inter- 
est that could be substantially affected by the outcome of the 
matter, unless there is a remittal of disqualification under sec- 
tion (d); 

(D) the member or the member's spouse or relative resid- 
ing in the member's household, or the spouse of such a per- 
son: 

(i) is a party to the matter, or an officer, director, or 
trustee of a party; 

(ii) is acting as a lawyer or LPO in the matter; 

(iii) is to the member's knowledge likely to be a material 
witness in the matter; 

(d) Remittal of Disqualification. A member disquali- 
fied under subsection (c)(1)(C) or (c)(1)(D) may, instead of 
withdrawing from consideration of the matter, disclose on the 
record the basis of the disqualification. If, based on such dis- 
closure, the parties and lawyers, independently of the mem- 
ber's participation, all agree in writing or on the record that 
the member's relationship is immaterial or that the member's 
economic interest is de minimis, the member is no longer dis- 
qualified, and may participate in the matter. Ifa party is not 
immediately available, the member may proceed on the 
assurance of the party's counsel that the party's consent will 
be subsequently given. 
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(e) Counsel and Clerk. The Executive Director of the 
Association, under the direction of the Association's Board of 
Governors, may appoint a suitable person or persons to act as 
counsel and Clerk to the Board, to assist the Board and the 
discipline committee in carrying out their functions under 
these rules. 

(f) Restriction on Representing Respondents. Former 
members of the Board are subject to the restrictions on repre- 
senting respondents in rule 2.11(b). 


ELPOC 2.4 DISCIPLINE COMMITTEE 

(a) Function. The discipline committee performs the 
functions provided under these rules, delegated by the Board 
or the Chair, or necessary and proper to carry out its duties. 
(b) Membership. The Chair appoints a discipline committee 
of three members from among the Board members. At least 
one of the members must have substantial experience in the 
industry. The Chair may change the appointment of mem- 
bers to the discipline committee as necessary for equitable 
distribution of work or for other reasons. The Chair does not 
serve on the discipline committee. 

(c) Discipline Committee Chair. The Chair of the Lim- 
ited Practice Board designates one member of the discipline 
committee with substantial experience in the industry to act 
as its chair. 

(d) Terms of Office. A Limited Practice Board member 
may serves as a discipline committee member as long as the 
member is on the Board or for other shorter terms as deter- 
mined by the Chair of the Limited Practice Board to be 
appropriate. 

(e) Meetings. The discipline committee meets at times 
and places determined by the discipline committee chair, 
under the general direction of the Chair of the Limited Prac- 
tice Board. In the discipline committee chair's discretion, the 
committee may meet and act through electronic, telephonic, 
written, or other means of communication. 


ELPOC 2.5 HEARING OFFICER OR PANEL 

(a) Function. A hearing officer or panel to whom a case 
has been assigned for hearing conducts the hearing and per- 
forms other functions as provided under these rules. 

(b) Qualifications. A hearing officer must be an active 
hearing officer in the lawyer discipline system as set forth in 
rule 2.5 of the Rules for Enforcement of Lawyer Conduct 
(ELC), preferably with practice or adjudicative experience in 
law related to real estate transactions. 


ELPOC 2.6 HEARING OFFICER CONDUCT 

Conduct of Those on Hearing Officer List. The duties 
and responsibilities imposed on hearing officers by ELC 2.6 
apply to hearing officers for LPO disciplinary proceedings. 
Additionally, a person on the hearing officer list should not: 

(1) testify voluntarily as a character witness in an LPO 
disciplinary proceeding; 

(2) serve as an expert witness related to the professional 
conduct of LPOs in any proceeding; or 

(3) serve as respondent's counsel in LPO disciplinary 
proceedings. 


ELPOC 2.7 DISCIPLINARY COUNSEL 
Association disciplinary counsel appointed under ELC 
2.8, or other designated Association staff who are WSBA 
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members, acts as counsel on the Board's behalf on all matters 
under these rules, and performs other duties as required by 
these rules. Special disciplinary counsel may be appointed 
whenever necessary to conduct an individual investigation or 
proceeding. 


ELPOC 2.8 REMOVAL OF APPOINTEES 

The power granted by these rules to any person, commit- 
tee, or board to make any appointment includes the power to 
remove the person appointed whenever that person appears 
unwilling or unable to perform his or her duties, or for any 
other cause, and to fill the resulting vacancy. 


ELPOC 2.9 COMPENSATION AND EXPENSES 


Compensation and expenses of hearing officers will be 
as prescribed in ELC 2.11. 


ELPOC 2.10 COMMUNICATIONS TO THE BOARD PRIVI- 
LEGED 


Communications to the Board, discipline committee, 
Association, Board of Governors, hearing officer, disciplin- 
ary counsel, Association staff, or any other individual acting 
under authority of these rules, are absolutely privileged, and 
no lawsuit predicated thereon may be instituted against any 
grievant, witness, or other person providing information. 


ELPOC 2.11 RESPONDENT LIMITED PRACTICE OFFICER 

(a) Right to Representation. An LPO may be repre- 
sented by counsel during any stage of an investigation or pro- 
ceeding under these rules. 

(b) Restrictions on Representation of Respondent. A 
former Chair of the Board or Board member cannot represent 
a respondent LPO in any proceeding under these rules until 
three years after leaving office. 

(c) Restriction on Charging Fee To Respond to Griev- 
ance. A respondent LPO may not seek to charge a grievant a 
fee or recover costs from a grievant for responding to a griev- 
ance unless otherwise permitted by these rules. 

(d) Medical and Psychological Records. A respondent 
LPO must furnish written releases or authorizations to permit 
disciplinary counsel access to medical, psychiatric, or psy- 
chological records as may be relevant to the investigation or 
proceeding, subject to a motion to the chief hearing officer, or 
the hearing officer if one has been appointed, to limit the 
scope of the requested releases or authorizations for good 
cause shown. 


TITLE 3 - ACCESS AND NOTICE 


ELPOC 3.1 OPEN MEETINGS AND PUBLIC DISCIPLINARY 
INFORMATION 


(a) Open Meetings. Disciplinary hearings of the Board 
are public. Except as otherwise provided in these rules, 
Supreme Court proceedings are public to the same extent as 
other Supreme Court proceedings. Deliberations of the 
Board, the discipline committee, a hearing officer, or court, 
and matters made confidential by other provisions of these 
tules, are not public. 

(b) Public Disciplinary Information. The public has 
access to the following information subject to these rules: 

(1) the record before the discipline committee and the 
order of the discipline committee in any matter that a disci- 
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pline committee has ordered to hearing or ordered an admo- 
nition be issued; 

(2) the record upon distribution to the discipline commit- 
tee or to the Supreme Court in proceedings based on a con- 
viction of a felony or serious crime, as defined in rule 7.1(a); 

(3) the record upon distribution to the discipline commit- 
tee or to the Supreme Court in proceedings under rule 7.2; 

(4) the record and order upon approval of a stipulation 
for discipline imposing a sanction or admonition, and the 
order approving a stipulation to dismissal of a matter previ- 
ously made public under these rules; 

(5) the record before a hearing officer; 

(6) the record and order before the Board in any matter 
reviewed under rule 10.9 or title 11; 

(7) the public file and any exhibits and any Board or dis- 
cipline committee order in any matter that the Board or the 
discipline committee has ordered to public hearing, or any 
matter in which disciplinary action has been taken, or any 
proceeding under rules 7.1-7.6; 

(8) in any disciplinary matter referred to the Supreme 
Court, the file, record, briefs, and argument in the case; 

(9) an LPO's voluntary cancellation in lieu of revocation 
under rule 9.2; and 

(10) any sanction or admonition imposed on a respon- 
dent. 

(c) Regulations. Public access to file materials and pro- 
ceedings permitted by this rule may be subject to reasonable 
regulation as to time, place, and manner of access. Certified 
copies of public file documents will be made available at the 
same rate as certified copies of superior court records. 
Uncertified copies of public bar file documents will be made 
available at a rate to be set by the Executive Director of the 
Association. 


ELPOC 3.2 CONFIDENTIAL DISCIPLINARY INFORMATION 

(a) Scope of Confidentiality. All disciplinary materials 
that are not public information as defined in rule 3.1(b) are 
confidential, and are held by the Board under the authority of 
the Supreme Court, including but not limited to information 
protected by rule 3.3(b), rule 5.1 (c)(3), a protective order 
under rule 3.2(c), rule 3.2(b), court order, or other applicable 
law (e.g., medical records, police reports, etc.). 

(b) Investigative Confidentiality. During the course of 
an investigation or proceeding, the Chair may direct that oth- 
erwise public information be kept confidential if necessary to 
further the purposes of the investigation. At the conclusion 
of the proceeding, those materials become public information 
unless subject to a protective order. 

(c) Protective Orders. To protect a compelling interest 
of a grievant, witness, third party, respondent LPO, or other 
participant in an investigation, on motion and for good cause 
shown, the Board Chair, the chair of the discipline committee 
to which a matter is assigned, or a hearing officer to whom a 
matter is assigned may issue a protective order prohibiting 
the disclosure or release of specific information, documents, 
or pleadings, and direct that the proceedings be conducted so 
as to implement the order. Filing a motion for a protective 
order stays the provisions of this title as to any matter sought 
to be kept confidential until five days after a ruling is served 
on the parties. The Board reviews decisions granting or 
denying a protective order if either the respondent LPO, 
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Clerk or disciplinary counsel requests a review within five 
days of service of the decision. On review, the Board may 
affirm, reverse, or modify the protective order. The Board's 
decision is not subject to further review. A request for review 
by the Board stays the provisions of this title as to any matter 
sought to be kept confidential in that request, and the request 
itself is confidential until a ruling is issued. 


ELPOC 3.3 APPLICATION TO STIPULATIONS, DISABILITY 
PROCEEDINGS, AND DIVERSION CONTRACTS 

(a) Application to Stipulations. A stipulation under 
tule 9.1 providing for imposition of a disciplinary sanction or 
admonition is confidential until approved, except that a griev- 
ant may be advised concerning a stipulation and its proposed 
or actual content at any time. An approved stipulation is pub- 
lic, unless: 


(1) it is approved before the filing of a formal complaint; 


(2) it provides for dismissal of a grievance without a dis- 
ciplinary sanction or admonition; and 


(3) proceedings have not been instituted for failure to 
comply with the terms of the stipulation. 


(b) Application to Disability Proceedings. Disability 
proceedings under title 8 are confidential. However, a griev- 
ant may be advised that an LPO against whom the grievant 
has complained is subject to disability proceedings. The fol- 
lowing information is public: 


(1) that an LPO has been transferred to disability inactive 
status, or has been reinstated to active status; and 


(2) that a disciplinary proceeding is deferred pending 
supplemental proceedings under title 8. 


(c) Diversion Contracts. Diversion contracts and sup- 
porting affidavits and declarations under rules 6.5 and 6.6 are 
confidential, despite rule 3.1 (b)(1), unless admitted into evi- 
dence in a disciplinary proceeding following termination of 
the diversion contract for material breach. When a matter 
that has previously become public under rule 3.1(b) is 
diverted by a diversion contract, that contract and the sup- 
porting documents are confidential but the fact that the matter 
was diverted from discipline is public information. 


ELPOC 3.4 RELEASE OR DISCLOSURE OF OTHERWISE 
CONFIDENTIAL INFORMATION 

(a) Disclosure of Information. Except as provided in 
tule 3.2(c), the grievant, respondent LPO, or any witness may 
disclose the existence of proceedings under these rules or any 
documents or correspondence the person received. 


(b) Investigative Disclosure. The Board, Clerk, or 
other Association staff performing duties under these rules 
may disclose information as necessary to conduct the investi- 
gation or to keep a grievant advised of the status of a matter 
except as prohibited by rule 3.3(b), or 5.1 (c)(3), other court 
order, or other applicable law. 


(c) Release Based upon Limited Practice Officer's 
Waiver. Upon a written waiver by an LPO, the Board may 
release the status of otherwise confidential disciplinary pro- 
ceedings and provide copies of nonpublic information to any 
agency that an LPO authorizes to investigate the LPO's disci- 
plinary record. 


Washington State Register, Issue 08-15 


(d) Response to Inquiry or False or Misleading State- 
ment. 

(1) The Board, the Chair, the President, the Board of 
Governors, the Executive Director, or Chief Disciplinary 
Counsel, or the Director of Regulatory Services or a designee 
of any of them, may release otherwise confidential informa- 
tion: 

(A) to respond to specific inquiries about matters that are 
in the public domain; or 

(B) if necessary to correct a false or misleading public 
statement. 

(2) A respondent must be given notice of a decision to 
release information under this section unless the Board, the 
Chair, the President, the Board of Governors, the Executive 
Director, or the Chief Disciplinary Counsel, or the Director 
of Regulatory Services finds that notice would jeopardize 
serious interests of any person or the public or compromise 
an ongoing investigation. 

(e) Discretionary Release. The Chair, the Director of 
Regulatory Services, the Executive Director or the Chief Dis- 
ciplinary Counsel may authorize the general or limited 
release of any confidential information obtained during an 
investigation when it appears necessary to protect the inter- 
ests of clients or other persons, the public, or the integrity of 
the disciplinary process. A respondent must be given notice 
of a decision to release information under this section before 
its release unless the Chair, the Director of Regulatory Ser- 
vices, the Executive Director or the Chief Disciplinary Coun- 
sel finds that notice would jeopardize serious interests of any 
person or the public, or that the delay caused by giving the 
respondent notice would be detrimental to the integrity of the 
disciplinary process. 

(f) Cooperation with Enforcement Authorities. 
Except as provided in rule 3.2(c), information or testimony 
may be released to authorities in any jurisdiction authorized 
to investigate alleged criminal activity, and to the Washing- 
ton State Department of Financial Institutions, and to the 
Washington Office of the Insurance Commissioner. 

(g) Release to Practice of Law Board. Information 
obtained in an investigation relating to possible unauthorized 
practice of law may be released to the Practice of Law Board. 
Such information shall remain under the control of the Lim- 
ited Practice Board and the Practice of Law Board must treat 
it as confidential unless this title or the Board authorizes 
release. 


ELPOC 3.5 NOTICE OF DISCIPLINE 

(a) Notice to Supreme Court. The Clerk must provide 
the Supreme Court with: 

(1) a copy of any decision imposing a disciplinary sanc- 
tion when that decision becomes final; 

(2) a copy of any admonition, together with the order 
issuing the admonition, when the admonition is accepted or 
otherwise becomes final. 

(b) Notices of Suspension, Revocation, or Disability 
Inactive Status. The Board must publish a notice of the 
revocation, suspension, or transfer to disability inactive status 
of an LPO on the Association website. For a transfer to dis- 
ability inactive status, no reference may be made to the spe- 
cific disability. The Board may adopt formal publishing pol- 
icies from time to time as consistent with this rule. 
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ELPOC 3.6 MAINTENANCE OF RECORDS 

(a) Permanent Records. In any matter in which a disci- 
plinary sanction has been imposed, the public file and tran- 
scripts of the proceeding are permanent records. Related file 
materials, including investigative files, may be maintained in 
the Clerk's or disciplinary counsel's discretion. Exhibits may 
be returned to the party supplying them, but copies should be 
retained where possible. 

(b) Destruction of Files. In any matter in which a griev- 
ance or investigation has been dismissed without the imposi- 
tion of a disciplinary sanction, whether following a hearing or 
otherwise, file materials relating to the matter may be 
destroyed three years after the dismissal first occurred, and 
must be destroyed at that time on the respondent LPO's 
request unless the files are being used in an ongoing investi- 
gation or unless other good cause exists for retention. How- 
ever, file materials on a matter concluded with an admonition 
must be retained at least five years after the admonition was 
issued. If disciplinary counsel or the Clerk opposes a request 
by a respondent for destruction of files under this rule, the 
Board rules on that request. 

(c) Retention of Docket. If a file on a matter has been 
destroyed under section (b), the Board may retain a docket 
record of the matter for statistical purposes only. That docket 
record must not include the name or other identification of 
the respondent. 

(d) Deceased Limited Practice Officers. Records and 
files relating to a deceased LPO, including permanent 
records, may be destroyed at any time in the Clerk's discre- 
tion. 


TITLE 4 - GENERAL PROCEDURAL RULES 


ELPOC 4.1 SERVICE OF PAPERS 

(a) Service Required. Every pleading, every paper 
relating to discovery, every written request or motion other 
than one which may be heard ex parte, and every similar 
paper or document issued by the Board, the Clerk, disciplin- 
ary counsel or the respondent LPO under these rules must be 
served on the opposing party. If a hearing is pending and a 
hearing officer has been assigned, except for discovery, the 
party also must serve a copy on the hearing officer. 

(b) Methods of Service. 

(1) Service by Mail. 

(A) Unless personal service is required or these rules 
specifically provide otherwise, service may be accomplished 
by postage prepaid mail. If properly made, service by mail is 
deemed accomplished on the date of mailing and is effective 
regardless of whether the person to whom it is addressed 
actually receives it. 

(B) Except as provided below, service by mail must be 
by certified or registered mail, return receipt requested. Ser- 
vice may be by first class mail if: 

(i) the parties so agree; 

(ii) the document is a notice of dismissal by the Clerk or 
disciplinary counsel, a notice regarding deferral under rule 
5.3(b), or a request for review of any of these notices; 

(iii) one or more properly made certified mailings is 
returned as unclaimed; or 

(iv) service is on a hearing officer. 

(C) The address for service by mail is as follows: 
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(i) for the respondent, or his or her attorney of record, the 
address in the answer, a notice of appearance, or any subse- 
quent document filed by the respondent or his or her attorney; 
or, in the absence of an answer, the respondent's address on 
file with the Association; 

(ii) for the Board, the Clerk or disciplinary counsel, at 
the address of the Association or other address that disciplin- 
ary counsel requests. 

(2) Service by Delivery. If service by mail is permitted, 
service may instead be accomplished by leaving the docu- 
ment at the address for service by mail. 

(3) Personal Service. Personal service on a respondent is 
accomplished as follows: 

(A) if the respondent is found in Washington State, by 
personal service in the manner required for personal service 
of a summons in a civil action in the superior court; 

(B) if the respondent cannot be found in Washington 
State, service may be made either by: 

(i) leaving a copy at the respondent's place of usual 
abode in Washington State with a person of suitable age and 
discretion then resident therein; or 

(ii) mailing by registered or certified mail, postage pre- 
paid, a copy addressed to the respondent at his or her last 
known place of abode, office address maintained for the prac- 
tice as an LPO, post office address, or address on file with the 
Association. 

(C) if the respondent is found outside of Washington 
State, then by the methods of service described in (A) or (B) 
above. 

(c) Service Where Question of Mental Competence. 
If a guardian or guardian ad litem has been appointed for a 
respondent who has been judicially declared to be of unsound 
mind or incapable of conducting his or her own affairs, ser- 
vice under sections (a) and (b) above must also be made on 
the guardian or guardian ad litem. 

(d) Proof of Service. If personal service is required, 
proof of service may be made by affidavit of service, sheriff's 
return of service, or a signed acknowledgment of service. In 
other cases, proof of service may also be made by certificate 
of a lawyer similar to that allowed by CR 5 (b)(2)(B), which 
certificate must state the form of mail used. Proof of service 
in all cases must be filed but need not be served on the oppos- 


ing party. 


ELPOC 4.2 FILING; ORDERS 

(a) Filing Originals. Except in matters before the 
Supreme Court, the original of any pleading, motion, or other 
paper authorized by these rules, other than discovery, must be 
filed with the Clerk. Filing may be made by first class mail 
and is deemed accomplished on the date of mailing. Filing of 
papers for matters before the Supreme Court is governed by 
the Rules of Appellate Procedure. 

(b) Filing and Service of Orders. Any written order, 
decision, or ruling, except an order of the Supreme Court or 
an informal ruling issued under rule 10.8(e), must be filed 
with the Clerk, and the Clerk serves it on the respondent LPO 
and disciplinary counsel. 


ELPOC 4.3 PAPERS 
All pleadings or other papers must be typewritten or 
printed, double spaced, on good quality 8 1/2 by 11-inch 
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paper. The use of letter-size copies of exhibits is encouraged 
if it does not impair legibility. 


ELPOC 4.4 COMPUTATION OF TIME 
CR 6 (a) and (e) govern the computation of time under 
these rules. 


ELPOC 4.5 STIPULATION TO EXTENSION OR REDUCTION 
OF TIME 


Except for notices of appeal or matters pending before 
the Supreme Court, the respondent LPO and the Board, the 
Clerk or disciplinary counsel may stipulate in any proceeding 
to extension or reduction of the time requirements. 


ELPOC 4.6 ENFORCEMENT OF SUBPOENAS 

(a) Authority. To enforce subpoenas issued under these 
tules, the Supreme Court delegates contempt authority to the 
Superior Courts as necessary for the Superior Courts to act 
under this rule. 

(b) Procedure. 

(1) Ifa person fails to obey a subpoena, or obeys the sub- 
poena but refuses to testify or produce documents when 
requested, disciplinary counsel, the respondent LPO or the 
person issuing the subpoena may petition the Superior Court 
of the county where the hearing is being conducted, where 
the subpoenaed person resides or is found, or where the sub- 
poenaed documents are located, for enforcement of the sub- 
poena. The petition must: 

(A) be accompanied by a copy of the subpoena and proof 
of service; 

(B) state the specific manner of the lack of compliance; 
and 

(C) request an order compelling compliance. 

(2) Upon the filing of the petition, the Superior Court 
enters an order directing the person to appear before it at a 
specified time and place to show cause why the person has 
not obeyed the subpoena or has refused to testify or produce 
documents. A copy of the Superior Court's show cause order 
must be served on the person. 

(3) At the show cause hearing, if it appears to the Supe- 
rior Court that the subpoena was properly issued, and that the 
particular questions the person refused to answer or the 
requests for production of documents were reasonable and 
relevant, the Superior Court enters an order requiring the per- 
son to appear at a specified time and place and testify or pro- 
duce the required documents. On failing to obey this order, 
the person is dealt with as for contempt of court. 


TITLE 5 - GRIEVANCE INVESTIGATIONS AND DISPOSITION 


ELPOC 5.1 GRIEVANTS 

(a) Filing of Grievance. Any person or entity may file a 
grievance against an LPO licensed in this state. 

(b) Consent to Disclosure. By filing a grievance, the 
grievant consents to disclosure of the content of the grievance 
to the respondent LPO or to any other person contacted dur- 
ing the investigation of the grievance, or to any person under 
tules 3.1 - 3.4, unless a protective order is issued under rule 
3.2(c) or the grievance was filed under rule 5.2. By filing a 
grievance, the grievant also agrees that the respondent may 
disclose to the Clerk or disciplinary counsel investigating the 
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grievance any information relevant to the investigation, 
unless a protective order is issued under rule 3.2(c). 

(c) Grievant Rights. A grievant has the following 
rights: 

(1) to be advised promptly of the receipt of the griev- 
ance, and of the name, address, and office phone number of 
the person assigned to its investigation if such an assignment 
is made; 

(2) to have a reasonable opportunity to speak with the 
person assigned to the grievance, by telephone or in person, 
about the substance of the grievance or its status; 

(3) to receive a copy of any response submitted by the 
respondent, except: 

(A) if the response contains information of a personal 
and private nature about the respondent; or 

(B) if the discipline committee determines that the inter- 
ests of justice would be better served by not releasing the 
response; 

(4) to submit additional supplemental written informa- 
tion or documentation at any time; 

(5) to attend any hearing conducted into the grievance, 
subject to these rules and any protective order issued under 
tule 3.2(c); 

(6) to provide relevant testimony at any hearing con- 
ducted into the grievance, subject to these rules and any pro- 
tective order issued under rule 3.2(c); 

(7) to be notified of any proposed decision to refer the 
respondent to diversion and to be given a reasonable opportu- 
nity to submit to the Clerk or disciplinary counsel a written 
comment thereon; 

(8) to be advised of the disposition of the grievance; and 

(9) to request reconsideration of a dismissal of the griev- 
ance as provided in rule 5.6(b). 

(d) Grievant Duties. A grievant must do the following, 
or the grievance may be dismissed: 

(1) give the person assigned to the grievance documents 
or other evidence in his or her possession, and witnesses' 
names and addresses; 

(2) assist in securing relevant evidence; and 

(3) appear and testify at any hearing resulting from the 
grievance. 


ELPOC 5.2 CONFIDENTIAL SOURCES 

If a person files a grievance or provides information to 
the Clerk, disciplinary counsel or the Board about an LPO's 
possible misconduct or disability, and asks to be treated as a 
confidential source, an investigation may be conducted in the 
Board's name. The confidential source has neither the rights 
nor the duties of a grievant. Unless otherwise ordered, the 
person's identity may not be disclosed, either during the 
investigation or in subsequent formal proceedings. If the 
respondent requests disclosure of the person's identity, the 
Chair, the chair of the discipline committee, or a hearing 
officer before whom a matter is pending examines disciplin- 
ary counsel and any requested documents or file materials in 
camera without the presence of the respondent or respon- 
dent's counsel and may order disciplinary counsel or the 
Clerk to reveal the identity to the respondent if doing so 
appears necessary for the respondent to conduct a proper 
defense in the proceeding. 
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ELPOC 5.3 INVESTIGATION OF GRIEVANCE 

(a) Review and Investigation. The chair of the disci- 
pline committee or the chair's designee must review and may 
refer for investigation by the Clerk or disciplinary counsel 
any alleged or apparent misconduct by an LPO and any 
alleged or apparent incapacity of an LPO to practice as an 
LPO whether the chair of the discipline committee learns of 
the misconduct by grievance or otherwise. If there is no 
grievant, the chair of the discipline committee may refer the 
matter to the Board with a request that the Board open a 
grievance in the Board's name. 

(b) Deferral. 

(1) An investigation into alleged acts of misconduct by 
an LPO may be deferred by the chair of the discipline com- 
mittee or disciplinary counsel, with the approval of the chair 
of the discipline committee: 

(A) if it appears that the allegations are related to pend- 
ing civil or criminal litigation; 

(B) if it appears that the respondent LPO is physically or 
mentally unable to respond to the investigation; or 

(C) for other good cause, if it appears that the deferral 
will not endanger the public. 

(2) The Clerk or disciplinary counsel must inform the 
grievant and respondent of a decision to defer or a denial of a 
request to defer and of the procedure for requesting review. 
A grievant or respondent may request review of a decision on 
deferral. If review is requested, the Clerk or disciplinary 
counsel refers the matter to the discipline committee for 
reconsideration of the decision on deferral. To request 
review, the grievant or respondent must deliver or deposit in 
the mail a request for review to the Board no later than 45 
days after the Clerk mails the notice regarding deferral. 

(c) Dismissal of Grievance Not Required. None of the 
following alone requires dismissal of a grievance: the 
unwillingness of a grievant to continue the grievance, the 
withdrawal of the grievance, a compromise between the 
grievant and the respondent, or restitution by the respondent. 

(d) Duty To Furnish Prompt Response. Any LPO 
must promptly respond to any inquiry or request made under 
these rules for information relevant to grievances or matters 
under investigation. Upon inquiry or request, any LPO must: 

(1) furnish in writing, or orally if requested, a full and 
complete response to inquiries and questions; 

(2) permit inspection and copying of the LPO's business 
records, files, and accounts; 

(3) furnish copies of requested records, files, and 
accounts; 

(4) furnish written releases or authorizations if needed to 
obtain documents or information from third parties; and 

(5) comply with discovery conducted under rule 5.5. 

(e) Failure To Cooperate. 

(1) Noncooperation Deposition. If an LPO has not com- 
plied with any request made under section (d) or rule 2.11(d) 
for more than 30 days, the Clerk or disciplinary counsel may 
notify the LPO that failure to comply within ten days may 
result in the LPO deposition or subject the LPO to interim 
suspension under rule 7.2. Ten days after this notice, disci- 
plinary counsel may serve the LPO with a subpoena for a 
deposition. Any deposition conducted after the ten-day 
period and necessitated by the LPO's continued failure to 
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cooperate may be conducted at any place in Washington 
State. 

(2) Costs and Expenses. 

(A) Regardless of the underlying grievance's ultimate 
disposition, an LPO who has been served with a subpoena 
under this rule is liable for the actual costs of the deposition, 
including but not limited to service fees, court reporter fees, 
travel expenses, and the cost of transcribing the deposition, if 
ordered by disciplinary counsel. In addition, an LPO who has 
been served with a subpoena for a deposition under this rule 
is liable for a reasonable attorney fee of $500. 

(B) The procedure for assessing costs and expenses is as 
follows: 

(i) Disciplinary counsel applies to the discipline commit- 
tee by itemizing the cost and expenses and stating the reasons 
for the deposition. 

(ii) The LPO has ten days to respond to disciplinary 
counsel's application. 

(iii) The discipline committee by order assesses appro- 
priate costs and expenses. 

(iv) Rule 13.9(e) governs Board review of the discipline 
committee order. 

(3) Grounds for Discipline. An LPO's failure to cooper- 
ate fully and promptly with an investigation as required by 
section (d) or rule 2.11(d) is also grounds for discipline. 


ELPOC 5.4 PRIVILEGES 

Privilege Against Self-Incrimination. An LPO's duty 
to cooperate is subject to the LPO's privilege against self- 
incrimination, where applicable. 


ELPOC 5.5 DISCOVERY BEFORE FORMAL COMPLAINT 

(a) Procedure. Before filing a formal complaint, disci- 
plinary counsel or the Clerk may depose either a respondent 
LPO or a witness, or issue requests for admission to the 
respondent. To the extent possible, CR 30 or 31 applies to 
depositions under this rule. CR 36 governs requests for 
admission. 

(b) Subpoenas for Depositions. Disciplinary counsel or 
the Clerk may issue subpoenas to compel the respondent's or 
a witness's attendance, or the production of books, docu- 
ments, or other evidence, at a deposition. Subpoenas must be 
served as in civil cases in the superior court and may be 
enforced under rule 4.6. 

(c) Cooperation. Every LPO must promptly respond to 
discovery requests from disciplinary counsel or the Clerk. 


ELPOC 5.6 DISPOSITION OF GRIEVANCE 

(a) Dismissal. The Chair of the discipline committee or 
disciplinary counsel with the approval of the chair of the dis- 
cipline committee may dismiss grievances with or without 
investigation. On dismissal, the Clerk or disciplinary counsel 
must notify the grievant of the procedure for review in this 
tule. 

(b) Review of Dismissal. A grievant may request 
review of dismissal of the grievance by delivering or deposit- 
ing in the mail a request for review to the Clerk no later than 
45 days after the Clerk mails the notice of dismissal. Mailing 
requires postage prepaid first class mail. If review is 
requested, the chair of the discipline committee may either 
reopen the matter for investigation or refer it to the discipline 
committee. 
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(c) Report in Other Cases. The Clerk or disciplinary 
counsel must report to the discipline committee the results of 
investigations except those dismissed or diverted. 

(d) Authority on Review. In reviewing grievances 
under this rule, the discipline committee may: 

(1) affirm the dismissal; 

(2) issue an advisory letter under rule 5.7; 

(3) issue an admonition under rule 13.5; 

(4) order a hearing on the alleged misconduct; or 

(5) order further investigation as may appear appropri- 
ate. 


ELPOC 5.7 ADVISORY LETTER 

An advisory letter may be issued when a hearing does 
not appear warranted but it appears appropriate to caution a 
respondent LPO concerning his or her conduct. An advisory 
letter may be issued by the discipline committee but may not 
be issued when a grievance is dismissed following a hearing. 
An advisory letter does not constitute a finding of miscon- 
duct, is not a sanction, is not disciplinary action, and is not 
public information. 


TITLE 6 - DIVERSION 


ELPOC 6.1 REFERRAL TO DIVERSION 

In a matter involving less serious misconduct as defined 
in rule 6.2, before filing a formal complaint, disciplinary 
counsel or the Clerk may refer a respondent LPO to diver- 
sion. Diversion may include 


¢ arbitration; 

e mediation; 

e psychological and behavioral counseling; 

e monitoring; 

e restitution; 

e continuing education programs; or 

e any other program or corrective course of action 
agreed to by disciplinary counsel and respondent to 
address respondent's misconduct. 


Disciplinary counsel or the Clerk may negotiate and exe- 
cute diversion contracts, monitor and determine compliance 
with the terms of diversion contracts, and determine fulfill- 
ment or any material breach of diversion contracts, subject to 
review under rule 6.9. 


ELPOC 6.2 LESS SERIOUS MISCONDUCT 

Less serious misconduct is conduct not warranting a 
sanction restricting the respondent LPO's license to practice 
as an LPO. Conduct is not ordinarily considered less serious 
misconduct if any of the following considerations apply: 

(A) the misconduct involves the misappropriation of 
funds; 

(B) the misconduct results in or is likely to result in sub- 
stantial prejudice to a third person, absent adequate provi- 
sions for restitution; 

(C) the respondent has been sanctioned in the last three 
years; 

(D) the misconduct is of the same nature as misconduct 
for which the respondent has been sanctioned or admonished 
in the last five years; 

(E) the misconduct involves dishonesty, deceit, fraud, or 
misrepresentation; 
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(F) the misconduct constitutes a "serious crime" as 
defined in rule 7.1(a); or 

(G) the misconduct is part of a pattern of similar miscon- 
duct. 


ELPOC 6.3 FACTORS FOR DIVERSION 

Disciplinary counsel or the Clerk considers the follow- 
ing factors in determining whether to refer a respondent LPO 
to diversion: 

(A) whether participation in diversion is likely to 
improve the respondent's future professional conduct and 
accomplish the goals of LPO discipline; 

(B) whether aggravating or mitigating factors exist; and 

(C) whether diversion was already tried. 


ELPOC 6.4 NOTICE TO GRIEVANT 

As provided in rule 5.1 (c)(7), disciplinary counsel or the 
Clerk must notify the grievant, if any, of the proposed deci- 
sion to refer the respondent LPO to diversion, and must give 
the grievant a reasonable opportunity to submit written com- 
ments. The grievant must be notified when the grievance is 
diverted and when the grievance is dismissed on completion 
of diversion. Such decisions to divert or dismiss are not 
appealable. 


ELPOC 6.5 DIVERSION CONTRACT 

(a) Negotiation. Disciplinary counsel or the Clerk and 
the respondent LPO negotiate a diversion contract, the terms 
of which are tailored to the individual circumstances. 

(b) Required Terms. A diversion contract must: 

(1) be signed by the respondent and disciplinary counsel 
or the Clerk; 

(2) set forth the terms and conditions of the plan for the 
respondent and, if appropriate, identify the use of a practice 
monitor and/or a recovery monitor and the monitor's respon- 
sibilities. Ifa recovery monitor is assigned, the contract must 
include respondent's limited waiver of confidentiality permit- 
ting the recovery monitor to make appropriate disclosures to 
fulfill the monitor's duties under the contract; 

(3) provide for oversight of fulfillment of the contract 
terms. Oversight includes reporting any alleged breach of the 
contract to disciplinary counsel or the Clerk; 

(4) provide that the respondent will pay all costs incurred 
in connection with the contract. The contract may also pro- 
vide that the respondent will pay the costs associated with the 
grievances to be deferred; and 

(5) include a specific acknowledgment that a material 
violation of a term of the contract renders the respondent's 
participation in diversion voidable by disciplinary counsel or 
the Clerk. 

(c) Amendment. The contract may be amended on 
agreement of the respondent and disciplinary counsel or the 
Clerk. 


ELPOC 6.6 AFFIDAVIT SUPPORTING DIVERSION 

A diversion contract must be supported by the respon- 
dent LPO's affidavit or declaration as approved by disciplin- 
ary counsel or the Clerk setting forth the respondent's mis- 
conduct related to the grievance or grievances to be deferred 
under this title. If the diversion contract is terminated due to 
a material breach, the affidavit or declaration is admissible 
into evidence in any ensuing disciplinary proceeding. Unless 
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so admitted, the affidavit or declaration is confidential and 
must not be provided to the grievant or any other individual 
outside the Clerk and the Office of Disciplinary Counsel, but 
may be provided to the discipline committee or the Board 
considering the grievance. 


ELPOC 6.7 EFFECT OF NON-PARTICIPATION IN DIVER- 
SION 


The respondent LPO has the right to decline the offer to 
participate in diversion. If the respondent chooses not to par- 
ticipate, the matter proceeds as though no referral to diver- 
sion had been made. 


ELPOC 6.8 STATUS OF GRIEVANCE 

After a diversion contract is executed by the respondent 
LPO and disciplinary counsel or the Clerk, the disciplinary 
grievance is deferred pending successful completion of the 
contract. 


ELPOC 6.9 TERMINATION OF DIVERSION 

(a) Fulfillment of the Contract. The contract termi- 
nates when the respondent LPO has fulfilled the terms of the 
contract and gives disciplinary counsel or the Clerk an affida- 
vit or declaration demonstrating fulfillment. Upon receipt of 
this affidavit or declaration, disciplinary counsel or the Clerk 
must acknowledge receipt and either dismiss any grievances 
deferred pending successful completion of the contract or 
notify the respondent that fulfillment of the contract is dis- 
puted. The grievant cannot appeal the dismissal. Successful 
completion of the contract is a bar to any further disciplinary 
proceedings based on the same allegations. 

(b) Material Breach. A material breach of the contract 
is cause for termination of the diversion. After a material 
breach, disciplinary counsel or the Clerk must notify the 
respondent of termination from diversion and disciplinary 
proceedings may be instituted, resumed, or reinstated. 

(c) Review by the Chair of Discipline Committee. The 
chair of the discipline committee may review disputes about 
fulfillment or material breach of the terms of the contract on 
the request of the respondent, the Clerk or disciplinary coun- 
sel. The request must be filed with the Board within 15 days 
of notice to the respondent of the determination for which 
review is sought. Determinations by the chair of the disci- 
pline committee under this section are not subject to further 
review and are not reviewable in any proceeding. 


TITLE 7 - INTERIM PROCEDURES 


ELPOC 7.1 INTERIM SUSPENSION FOR CONVICTION OF A 
CRIME 


(a) Definitions. 

(1) "Conviction" for the purposes of this rule occurs 
upon entry of a plea of guilty, unless the defendant affirma- 
tively shows that the plea was not accepted or was with- 
drawn, or upon entry of a finding or verdict of guilty, unless 
the defendant affirmatively shows that judgment was arrested 
or a new trial granted. 

(2) "Serious crime" includes any: 

(A) felony; 

(B) crime a necessary element of which, as determined 
by its statutory or common law definition, includes any of the 
following: 
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e interference with the administration of justice; 
e false swearing; 
e  misrepresentation; 


e fraud; 
e deceit; 
e bribery; 


e extortion; 
e misappropriation; or 
¢ theft; or 


(C) attempt, or a conspiracy, or solicitation of another, to 
commit a "serious crime". 

(b) Procedure upon Conviction. 

(1) Ifan LPO is convicted of a felony, disciplinary coun- 
sel must file a formal complaint regarding the conviction. 
Disciplinary counsel must also petition the Supreme Court 
for an order suspending the respondent LPO during the pen- 
dency of disciplinary proceedings. The petition for suspen- 
sion may be filed before the formal complaint. 

(2) If an LPO is convicted of a crime that is not a felony 
but that reflects directly on the LPO's honesty, trustworthi- 
ness or fitness as an LPO in other respects, disciplinary coun- 
sel may refer the matter to the discipline committee to deter- 
mine whether the crime is a serious crime. If so, disciplinary 
counsel proceeds in the same manner as for a felony. 

(3) If an LPO is convicted of a crime that is neither a fel- 
ony nor a serious crime, the discipline committee considers a 
report of the conviction in the same manner as any other 
report of possible misconduct by an LPO. 

(c) Petition. A petition to the Supreme Court for suspen- 
sion under this rule must include a copy of any available doc- 
ument establishing the fact of conviction. If the crime is not 
a felony, the petition must also include a copy of the disci- 
pline committee order finding that the crime is a serious 
crime. Disciplinary counsel may also include additional 
facts, statements, arguments, affidavits, and documents in the 
petition. A copy of the petition must be personally served on 
the respondent, and proof of service filed with the Court. 

(d) Immediate Interim Suspension. Upon the filing of 
a petition for suspension under this rule, the Court determines 
whether the crime constitutes a serious crime as defined in 
section (a). 

(1) If the crime is a felony, the Court must enter an order 
immediately suspending the respondent's LPO license. 

(2) If the crime is not a felony, the Court conducts a show 
cause proceeding under rule 7.2(b) to determine if the crime 
is a serious crime. If the Court determines the crime is a seri- 
ous crime, the Court must enter an order immediately sus- 
pending the respondent's LPO license. If the Court deter- 
mines that the crime is not a serious crime, upon being so 
advised, the Association processes the matter as it would any 
other grievance. 

(3) If suspended, the respondent must comply with Title 
14. 

(4) Suspension under this rule occurs: 

(A) whether the conviction was under a law of this state, 
any other state, or the United States; 

(B) whether the conviction was after a plea of guilty, 
nolo contendere, not guilty, or otherwise; and 

(C) regardless of the pendency of an appeal. 


Miscellaneous 


Washington State Register, Issue 08-15 


(e) Duration of Suspension. A suspension under this 
rule must terminate when the disciplinary proceeding is fully 
completed, after appeal or otherwise. 

(f) Termination of Suspension. 

(1) Petition and Response. A respondent may at any 
time petition the Board to recommend termination of an 
interim suspension. Disciplinary counsel may file a response 
to the petition. The Chair may direct disciplinary counsel to 
investigate as appears appropriate. 

(2) Board Recommendation. If either party requests, the 
Board must hear oral argument on the petition at a time and 
place and under terms as the Chair directs. The Board may 
recommend termination of a suspension only if the Board 
makes an affirmative finding of good cause to do so. There is 
no right of appeal from a Board decision declining to recom- 
mend termination of a suspension. 

(3) Court Action. The Court determines the procedure 
for its consideration of a recommendation to terminate a sus- 
pension. 

(g) Notice of Dismissal to Supreme Court. If disciplin- 
ary counsel has filed a petition for suspension under this rule, 
and the disciplinary proceedings based on the criminal con- 
viction are dismissed, the Supreme Court must be provided a 
copy of the decision granting dismissal whether or not the 
respondent is suspended at the time of dismissal. 


ELPOC 7.2 INTERIM SUSPENSION IN OTHER CIRCUM- 
STANCES 


(a) Types of Interim Suspension. 

(1) Discipline Committee Finding of Risk to Public. Dis- 
ciplinary counsel may petition the Supreme Court for an 
order suspending the respondent LPO during the pendency of 
any proceeding under these rules if: 

(A) it appears that a respondent's continued practice as 
an LPO poses a substantial threat of serious harm to the pub- 
lic; and 

(B) the discipline committee recommends an interim 
suspension. 

(2) Board Recommendation for Revocation. When the 
Board enters a decision recommending revocation, disciplin- 
ary counsel must file a petition for the respondent's suspen- 
sion during the remainder of the proceedings. The respon- 
dent must be suspended absent an affirmative showing that 
the respondent's continued practice as an LPO will not be det- 
rimental to the the administration of justice or be contrary to 
the public interest. If the Board's decision is not appealed and 
becomes final, the petition need not be filed, or if filed may 
be withdrawn. 

(3) Failure To Cooperate with Investigation. When any 
LPO fails without good cause to comply with a request under 
tule 5.3(e) for information or documents, or with a subpoena 
issued under rule 5.3(e), or fails to comply with disability 
proceedings as specified in rule 8.2(d), disciplinary counsel 
may petition the Court for an order suspending the LPO 
pending compliance with the request or subpoena. If the 
LPO complies with the request or subpoena, the LPO may 
petition the Court to terminate the suspension on terms the 
Court deems appropriate. 

(b) Procedure. 

(1) Petition. A petition to the Court under this rule must 
set forth the acts of the LPO constituting grounds for suspen- 
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sion, and if filed under subsection (a)(2) must include a copy 
of the Board's decision. The petition may be supported by 
documents or affidavits. The Board must serve the petition 
by mail on the day of filing. In addition, a copy of the peti- 
tion must be personally served on the LPO no later than the 
date of service of the show cause order. 

(2) Show Cause Order. Upon filing of the petition, the 
Chief Justice orders the LPO to appear before the Court on a 
date set by the Chief Justice, and to show cause why the peti- 
tion for suspension should not be granted. Disciplinary coun- 
sel must have a copy of the order to show cause personally 
served on the LPO at least ten days before the scheduled 
show cause hearing. Subsection (b)(5) notification require- 
ments must be included in the show cause order. 

(3) Answer to Petition. The LPO may answer the peti- 
tion. An answer may be supported by documents or affida- 
vits. Failure to answer does not result in default or waive the 
right to appear at the show cause hearing. 

(4) Filing of Answer. A copy of any answer must be filed 
with both the Court and disciplinary counsel by the date spec- 
ified in the show cause order, which will be at least five days 
before the scheduled show cause hearing. 

(5) Notification. The LPO must inform the court no less 
than 7 days prior to the show cause hearing whether the LPO 
will appear for the show cause hearing, or the hearing will be 
stricken and the Court will decide the matter without oral 
argument. 

(6) Application of Other Rules. If the Court enters an 
order suspending the LPO, the rules relating to suspended 
LPOs, including Title 14, apply. 


ELPOC 7.3 AUTOMATIC SUSPENSION WHEN RESPON- 
DENT ASSERTING INCAPACITY 


When a respondent LPO asserts incapacity to conduct a 
proper defense to disciplinary proceedings, upon receipt of 
appropriate documentation of the assertion, the respondent 
must be suspended on an interim basis by the Supreme Court 
pending the conclusion of the disability proceedings. How- 
ever, if the hearing officer in the supplemental proceeding 
files a decision that the respondent is not incapacitated, on 
petition of either party, the Court may terminate the interim 
suspension. 


ELPOC 7.4 STIPULATION TO INTERIM SUSPENSION 

At any time a respondent LPO and disciplinary counsel 
may stipulate that the respondent be suspended during the 
pendency of any investigation or proceeding because of con- 
viction of a serious crime, or a substantial threat of serious 
harm to the public. A stipulation must state the factual basis 
for the stipulation and be submitted directly to the Supreme 
Court for expedited consideration. Stipulations under this 
tule are public upon filing with the Court, but the Court may 
order that supporting materials are confidential. Either party 
may petition the Court to terminate the interim suspension, 
and on a showing that the cause for the interim suspension no 
longer exists, the Court may terminate the suspension. 


ELPOC 7.5 INTERIM SUSPENSIONS EXPEDITED 

(a) Expedited Review. Petitions seeking interim sus- 
pension under this title receive an expedited hearing, ordi- 
narily no later than 14 days from issuance of an order to show 
cause. 
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(b) Procedure During Court Recess. When a petition 
seeking interim suspension under this title is filed during a 
recess of the Supreme Court, the Chief Justice, the Acting 
Chief Justice, or the Senior Justice under SAR 10, subject to 
review by the full Court on motion for reconsideration, may 
tule on the motion for interim suspension. 


ELPOC 7.6 EFFECTIVE DATE OF INTERIM SUSPENSIONS 
Interim suspensions become effective on the date of the 
Supreme Court's order unless the order provides otherwise. 


TITLE 8 - DISABILITY PROCEEDINGS 


ELPOC 8.1 ACTION ON ADJUDICATION OF INCOMPE- 
TENCY 


(a) Grounds. The Board must automatically transfer an 
LPO from active to disability inactive membership status 
upon receipt of a certified copy of the judgment, order, or 
other appropriate document demonstrating that the LPO: 

(1) was found to be incapable of assisting in his or her 
own defense in a criminal action; 

(2) was acquitted of a crime based on insanity; 

(3) had a guardian (but not a limited guardian) appointed 
for his or her person or estate on a finding of incompetency; 
or 

(b) Notice to LPO. The Board must forthwith notify the 
disabled LPO and his or her guardian, if one has been 
appointed, of the transfer to disability inactive status. The 
Association must also notify the Supreme Court of the trans- 
fer and provide a copy of the judgment, order, or other appro- 
priate document on which the transfer was based. 


ELPOC 8.2 DETERMINATION OF INCAPACITY TO PRAC- 
TICE AS AN LPO 


(a) Discipline Committee May Order Hearing. The 
Clerk or disciplinary counsel reports to the discipline com- 
mittee on investigations into an active, suspended, or inactive 
respondent LPO's mental or physical capacity to practice as 
an LPO. The committee orders a hearing if it appears there is 
reasonable cause to believe that the respondent does not have 
the mental or physical capacity to practice as an LPO. In 
other cases, the committee may direct further investigation as 
appears appropriate or dismiss the matter. 

(b) Not Disciplinary Proceedings. Proceedings under 
this rule are not disciplinary proceedings. 

(c) Procedure. 

(1) Applicable Rules. Proceedings under this rule are 
conducted under the procedural rules for disciplinary pro- 
ceedings. 

(2) Appointment of Counsel. If counsel for the respon- 
dent does not appear within the time for filing an answer, the 
Chair must appoint a member of the Association as counsel 
for the respondent. 

(3) Health Records. After a review committee orders a 
hearing under this rule, disciplinary counsel may require the 
respondent to furnish written releases and authorizations for 
medical, psychological, or psychiatric records as may be rel- 
evant to the inquiry, subject to a motion to the hearing officer, 
or if no hearing officer has been appointed, to the chief hear- 
ing officer, to limit the scope of the requested releases or 
authorizations for good cause. 
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(4) Examination. Upon motion, the hearing officer, or if 
no hearing officer has been appointed, the chief hearing 
officer as defined in ELC 2.5(f), may order an examination 
by a physician of the respondent's physical condition or by a 
mental health professional (as defined by RCW 71.05.020) of 
the respondent's mental condition to assist in determining the 
respondent's capacity to practice as an LPO, Unless waived 
by the parties, the examiner must submit a report of the exam- 
ination, including the results of any tests administered and 
any diagnosis, to the hearing officer, disciplinary counsel, 
and the respondent. 

(5) Hearing Officer Recommendation. If the hearing 
officer or panel finds that the respondent does not have the 
mental or physical capacity to practice as an LPO, the hearing 
officer or panel must recommend that the respondent be 
transferred to disability inactive status. 

(6) Appeal Procedure. The procedures for appeal and 
review of suspension recommendations apply to recommen- 
dations for transfer to disability inactive status. 

(7) Transfer Following Board Review. If, after review of 
the decision of the hearing officer or panel, the Board finds 
that the respondent does not have the mental or physical 
capacity to practice as an LPO, it must enter an order imme- 
diately transferring the respondent to disability inactive sta- 
tus. The transfer is effective upon service of the order under 
tule 4.1. 

(d) Interim Suspension. 

(1) When the discipline committee orders a hearing on 
the capacity of a respondent to practice as an LPO, disciplin- 
ary counsel must petition the Supreme Court for the respon- 
dent's interim suspension under rule 7.2(a) unless the respon- 
dent is already suspended on an interim basis. 

(2) Even if the Court previously denied a petition for 
interim suspension under subsection (d)(1), disciplinary 
counsel may petition the Court for the interim suspension of 
a respondent under rule 7.2 (a)(3) if the respondent fails: 

(A) to appear for an independent examination under this 
rule; 

(B) to waive health care provider-patient privilege as 
required by this rule; or 

(C) to appear at a hearing under this rule. 

(e) Termination of Interim Suspension. If the hearing 
officer or panel files a decision recommending that a respon- 
dent placed on interim suspension under this rule not be 
transferred to disability inactive status, upon either party's 
petition, the Court may terminate the interim suspension. 


ELPOC 8.3 DISABILITY PROCEEDINGS DURING THE 
COURSE OF DISCIPLINARY PROCEEDINGS 


(a) Supplemental Proceedings on Capacity To 
Defend. A hearing officer or hearing panel, or chief hearing 
officer if no hearing officer has been appointed, must order a 
supplemental proceeding on the respondent LPO's capacity 
to defend the disciplinary proceedings if the respondent 
asserts, or there is reasonable cause to believe, that the 
respondent is incapable of properly defending the disciplin- 
ary proceeding because of mental or physical incapacity. 

(b) Purpose of Supplemental Proceedings. In a sup- 
plemental proceeding, the hearing officer or panel determines 
if the respondent: 
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(1) is incapable of defending himself or herself in the 
disciplinary proceedings because of mental or physical inca- 
pacity; 

(2) is incapable, because of mental or physical incapac- 
ity, of defending against the disciplinary charges without the 
assistance of counsel; or 

(3) is currently unable to practice as an LPO because of 
mental or physical incapacity. 

(c) Not Disciplinary Proceedings. Proceedings under 
this rule are not disciplinary proceedings. 

(d) Procedure for Supplemental Proceedings. 

(1) Applicable Rules. Proceedings under this rule are 
conducted under the procedural rules for disciplinary pro- 
ceedings. 

(2) Deferral of Disciplinary Proceedings. The disciplin- 
ary proceedings are deferred pending the outcome of the sup- 
plemental proceeding. 

(3) Appointment of Counsel. If counsel for the respon- 
dent does not appear within 20 days of notice to the respon- 
dent of the issues to be considered in a supplemental proceed- 
ing under this rule, or within the time for filing an answer, the 
Chair must appoint a member of the Association as counsel 
for the respondent in the supplemental proceedings. 

(4) Health Records. Disciplinary counsel may require 
the respondent to furnish written releases and authorizations 
for medical, psychological, or psychiatric records as may be 
relevant to the determination under section (b), subject to a 
motion to the hearing officer to limit the scope of the 
requested releases or authorizations for good cause. If the 
respondent asserted incapacity, there is a rebuttable presump- 
tion that good cause does not exist. 

(5) Examination. Upon motion, the hearing officer may 
order an examination by a physician of the respondent's phys- 
ical condition or by a mental health professional (as defined 
by RCW 71.05.020) of the respondent's mental condition to 
assist in the determinations to be made under section (b). 
Unless waived by the parties, the examiner must submit a 
report of the examination, including the results of any tests 
administered and any diagnosis, to the hearing officer, disci- 
plinary counsel, and the respondent. 

(6) Failure To Appear or Cooperate. If the respondent 
fails to appear for an independent examination, fails to waive 
health care provider-patient privilege as required in these 
tules, or fails to appear at the hearing, the following proce- 
dures apply: 

(A) If the Association has the burden of proof, the hear- 
ing officer must hold a hearing and, if presented with suffi- 
cient evidence to determine incapacity, order the respondent 
transferred to disability inactive status. If there is insufficient 
evidence to determine incapacity, the hearing officer must 
enter an order terminating the supplemental proceedings and 
reinstating the disciplinary proceedings. A respondent who 
does not appear at the hearing may move to vacate the order 
of transfer under rule 10.6(c). 

(B) If the respondent has the burden of proof, the hearing 
officer must enter an order terminating the supplemental pro- 
ceedings and resuming the disciplinary proceedings. 

(7) Hearing Officer Decision. 

(A) Capacity To Defend and practice as an LPO. If the 
hearing officer or panel finds that the respondent is capable of 
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defending himself or herself and has the mental and physical 
capacity to practice as an LPO, the disciplinary proceedings 
resume. 

(B) Capacity To Defend with Counsel. If the hearing 
officer or panel finds that the respondent is not capable of 
defending himself or herself in the disciplinary proceedings 
but is capable of adequately assisting counsel in the defense, 
the supplemental proceedings are dismissed and the disci- 
plinary proceedings resume. If counsel does not appear on 
behalf of the respondent within 20 days of service of the hear- 
ing officer's decision, the Chair must appoint a member of the 
Association as counsel for the respondent in the disciplinary 
proceeding. 

(C) Finding of Incapacity. If the hearing officer or panel 
finds that the respondent either does not have the mental or 
physical capacity to practice as an LPO, or is incapable of 
assisting counsel in properly defending a disciplinary pro- 
ceeding because of mental or physical incapacity, the hearing 
officer or panel must recommend that the respondent be 
transferred to disability inactive status. The procedures for 
appeal and review of suspension recommendations apply to 
recommendations for transfer to disability inactive status. 

(8) Transfer Following Board Review. 

(A) The Board must enter an order immediately transfer- 
ring the respondent to disability inactive status if after review 
of a hearing officer's or panel's recommendation of transfer to 
disability inactive status, the Board finds that the respondent: 

(i) does not have the mental or physical capacity to prac- 
tice as an LPO; or 

(ii) is incapable of assisting counsel in properly defend- 
ing a disciplinary proceeding because of mental or physical 
incapacity. 

(B) The transfer is effective upon service of the order on 
the respondent under rule 4.1. 

(e) Interim Suspension. When supplemental proceed- 
ings have been ordered, disciplinary counsel must petition the 
Supreme Court for the respondent's interim suspension under 
tule 7.2 (a)(1) or seek automatic suspension under rule 7.3 
unless the respondent is already suspended on an interim 
basis. 


ELPOC 8.4 APPEAL OF TRANSFER TO DISABILITY INAC- 
TIVE STATUS 


The respondent LPO may appeal an order of transfer to 
disability inactive status by filing a request for the Court to 
review the record and order in the same manner as review by 
the Court under rule 12.1. The Board's order remains in 
effect, regardless of the pendency of an appeal, unless and 
until reversed by the Supreme Court. 


ELPOC 8.5 STIPULATED TRANSFER TO DISABILITY INAC- 
TIVE STATUS 


(a) Requirements. At any time a respondent LPO and 
disciplinary counsel may stipulate to the transfer of the 
respondent to disability inactive status under this title. The 
respondent and disciplinary counsel must sign the stipulation. 

(b) Form. The stipulation must: 

(1) state with particularity the nature of the respondent's 
incapacity to practice as an LPO and the nature of any pend- 
ing disciplinary proceedings that will be deferred as a result 
of the respondent's transfer to disability inactive status; 
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(2) state that it is not binding on the Association as a 
statement of all existing facts relating to the professional con- 
duct of the respondent and that any additional existing facts 
may be proved in a subsequent disciplinary proceeding; and 

(3) fix the amount of costs and expenses to be paid by the 
respondent. 

(c) Approval. The stipulation must be presented to the 
Board. The Board reviews the stipulation based solely on the 
record agreed to by the respondent and disciplinary counsel. 
The Board may either approve the stipulation or reject it. 
Upon approval, the transfer to disability inactive status is not 
subject to further review. 

(d) Stipulation Not Approved. If the stipulation is 
rejected by the Board, the stipulation has no force or effect 
and neither it nor the fact of its execution is admissible in any 
pending or subsequent disciplinary proceeding or in any civil 
or criminal action. 


ELPOC 8.6 COSTS IN DISABILITY PROCEEDINGS 

When reviewing a matter under this title, the Board may 
authorize disciplinary counsel to seek assessment of the costs 
and expenses against the respondent LPO. If the Board 
authorizes, disciplinary counsel may file a statement of costs 
within 20 days of service of the Board's order. Rule 13.9 
governs assessment of these costs and expenses. The respon- 
dent LPO is not required to pay the costs and expenses until 
90 days after reinstatement to active status, or as otherwise 
approved by the Board. 


ELPOC 8.7 BURDEN AND STANDARD OF PROOF 

In proceedings under rules 8.2 or 8.3, the party asserting 
or alleging the incapacity has the burden of establishing it by 
a preponderance of the evidence. If the issue of incapacity is 
raised by a hearing officer or panel, the Association has the 
burden of proof. 


ELPOC 8.8 REINSTATEMENT TO ACTIVE STATUS 

(a) Right of Petition and Burden. A respondent LPO 
transferred to disability inactive status may resume active sta- 
tus only by Board or Supreme Court order. Any respondent 
transferred to disability inactive status may petition the Board 
for transfer to active status. The respondent has the burden of 
showing that the disability has been removed. 

(b) Petition. The petition for reinstatement must: 

(1) state facts demonstrating that the disability has been 
removed; 

(2) include the name and address of each psychiatrist, 
psychologist, physician, or other person and each hospital or 
other institution by whom or in which the respondent has 
been examined or treated since the transfer to disability inac- 
tive status; and 

(3) be filed with the Clerk and served on disciplinary 
counsel. 

(c) Waiver of Privilege. The filing ofa petition for rein- 
statement to active status by a respondent transferred to dis- 
ability inactive status waives any privilege as to treatment of 
any medical, psychological, or psychiatric condition during 
the period of disability. The respondent must furnish, if 
requested by the Board or disciplinary counsel, written con- 
sent to each treatment provider to divulge information and 
records relating to the disability. 
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(d) Initial Review by Chair. The Chair reviews the 
petition and any response by disciplinary counsel and directs 
appropriate action to determine whether the disability has 
been removed, including investigation by disciplinary coun- 
sel or any other person or an examination by a physician of 
the respondent's physical condition or by a mental health pro- 
fessional (as defined by RCW 71.05.020) of the respondent's 
mental condition. 

(e) Board Review. 

(1) The respondent must have a reasonable opportunity 
to review any reports of investigations or examinations 
ordered by the Chair and submit additional materials before 
the matter is submitted to the Board. 

(2) On submission, the Board reviews the petition and 
any reports as expeditiously as possible and takes one or 
more of the following actions: 

(A) grants the petition; 

(B) directs additional action as the Board deems neces- 
sary to determine whether the disability has been removed; 

(C) orders that a hearing be held before a hearing officer 
or panel under the procedural rules for disciplinary proceed- 
ings; 

(D) directs the respondent to establish proof of compe- 
tence and learning in the practice of an LPO, which may 
include successful completion of the LPO examination; 

(E) denies the petition; 

(F) directs the respondent to pay the costs of the rein- 
statement proceedings; or 

(G) approves or rejects a stipulation to reinstatement 
between the respondent and disciplinary counsel. 

(3) The petition may be denied without the respondent 
having an opportunity for a hearing before a hearing officer 
or panel only if the Board determines that a hearing is not 
necessary because: 

(A) the respondent fails to state a prima facie case for 
reinstatement in the petition; or 

(B) the petition does not indicate a material change of 
circumstance since a previous denial of a petition for rein- 
statement. 

(£) Petition Granted. If the petition for reinstatement is 
granted, the Court immediately restores the respondent to the 
respondent's prior status. If a disciplinary proceeding has 
been deferred because of the disability transfer, the proceed- 
ing resumes upon reinstatement. 

(g) Review by Supreme Court. If the petition for rein- 
statement is not granted, the respondent may appeal the 
Board's decision to the Supreme Court, by filing a request for 
the Court to review the record and order in the same manner 
as review by the court under rule 12.1 within 15 days of ser- 
vice of the Board's decision on the respondent. Title 12 
applies to review under this section. 


TITLE 9 - RESOLUTIONS WITHOUT HEARING 


ELPOC 9.1 STIPULATIONS 

(a) Requirements. Any disciplinary matter or proceed- 
ing may be resolved by a stipulation at any time. The stipu- 
lation must be signed by the respondent LPO and approved 
by disciplinary counsel or the Clerk. The stipulation may 
impose terms and conditions of probation and contain any 
other appropriate provisions. 
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(b) Form. A stipulation must: 

(1) provide sufficient detail regarding the particular acts 
or omissions of the respondent to permit the Board or hearing 
officer to form an opinion as to the propriety of the proposed 
resolution, and, if approved, to make the stipulation useful in 
any subsequent disciplinary proceeding against the respon- 
dent; 

(2) set forth the respondent's prior disciplinary record or 
its absence; 

(3) state that the stipulation is not binding on the Associ- 
ation as a statement of facts about the respondent's conduct, 
and that additional facts may be proved in a subsequent disci- 
plinary proceeding; and 

(4) fix the amount of costs and expenses to be paid by the 
respondent. 

(c) Approval. 

(1) By Hearing Officer. A hearing officer or panel may 
approve a stipulation disposing of a matter pending before 
the officer or panel, unless the stipulation requires the respon- 
dent's license suspension or revocation. This approval con- 
stitutes a final decision and is not subject to further review. 

(2) By Board. All other stipulations must be presented to 
the Board. The Board reviews a stipulation based solely on 
the record agreed to by the respondent LPO and disciplinary 
counsel or the Clerk. All parties to the stipulation may jointly 
ask the Chair to permit them to address the Board regarding a 
stipulation. Such presentations are at the Chair's discretion. 
The Board may approve, conditionally approve, or reject a 
stipulation. Regardless of the provisions of rule 3.3(a), the 
Board may direct that information or documents considered 
in reviewing a stipulation be kept confidential. 

(d) Conditional Approval. The Board may condition 
its approval of a stipulation on the agreement by the respon- 
dent and disciplinary counsel or the clerk to a different disci- 
plinary action, probation, restitution, or other terms the Board 
deems necessary to accomplish the purposes of LPO disci- 
pline. If the Board conditions approval of a stipulation, the 
stipulation as conditioned is deemed approved if, within 14 
days of service of the order, or within additional time granted 
by the Chair, all parties to the stipulation serve on the Clerk 
written consent to the conditional terms in the Board's order. 

(e) Reconsideration. Within 14 days of service of an 
order rejecting or conditionally approving a stipulation, all 
parties to the stipulation may serve on the Clerk a joint 
motion for reconsideration and may ask to address the Board 
on the motion. 

(f) Stipulation Rejected. The Board's order rejecting a 
stipulation must state the reasons for the rejection. A rejected 
stipulation has no force or effect and neither it nor the fact of 
its execution is admissible in evidence in any disciplinary, 
civil, or criminal proceeding. 

(g) Failure To Comply. A respondent's failure to com- 
ply with the terms of an approved stipulation may be grounds 
for discipline. 


ELPOC 9.2 VOLUNTARY CANCELLATION IN LIEU OF 
REVOCATION 

(a) Grounds. A respondent LPO who desires not to con- 
test or defend against allegations of misconduct may, at any 
time before the answer in any disciplinary proceeding is due, 
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voluntarily cancel his or her certification as an LPO in lieu of 
further disciplinary proceedings. 

(b) Process. The respondent first notifies the Clerk or 
disciplinary counsel that the respondent intends to submit a 
voluntary cancellation request and asks the Clerk or disci- 
plinary counsel to prepare a statement of alleged misconduct 
and to provide a declaration of costs. After receiving the 
statement and the declaration of costs, if any, the respondent 
may resign by submitting to disciplinary counsel or the Clerk 
a signed voluntary cancellation, sworn to or affirmed under 
oath and notarized, that: 

(1) includes disciplinary counsel's or the Clerk's state- 
ment of the alleged misconduct and either an admission of 
that misconduct or a statement that while not admitting the 
misconduct the respondent agrees that the Board could prove 
by a clear preponderance of the evidence that the respondent 
committed violations sufficient to result in the revocation of 
respondent's LPO certification; 

(2) affirmatively acknowledges that the voluntary can- 
cellation is permanent including the statement: 

"I understand that my voluntary cancellation is perma- 
nent and that any future application by me for reinstatement 
as an LPO is currently barred. If the Supreme Court changes 
this rule or an application is otherwise permitted in the future, 
it will be treated as an application by one whose certification 
has been revoked for ethical misconduct, and that, if I file an 
application, I will not be entitled to a reconsideration or reex- 
amination of the facts, complaints, allegations, or instances of 
alleged misconduct on which this voluntary cancellation was 
based."; 

(3) assures that the respondent will: 

(A) notify all other professional licensing agencies in 
any jurisdiction from which the respondent has a professional 
license of the voluntary cancellation in lieu of revocation; 

(B) seek to resign permanently from any such license; 
and 

(C) provide disciplinary counsel or the Clerk with copies 
of any of these notifications and any responses; 

(4) states that when applying for any employment or 
license the respondent agrees to disclose the voluntary can- 
cellation in lieu of revocation in response to any question 
regarding disciplinary action or the status of the respondent's 
limited license to practice law; 

(5) states that the respondent agrees to pay any restitu- 
tion or additional costs and expenses ordered by the disci- 
pline committee, and attaches payment for costs as described 
in section (f) below, or states that the respondent will execute 
a confession of judgment or deed of trust as described in sec- 
tion (f); and 

(6) states that when the voluntary cancellation becomes 
effective, the respondent will be subject to all restrictions that 
apply to an LPO whose certification has been revoked. 

(c) Public Filing. Upon receipt of a voluntary cancella- 
tion meeting the requirements set forth above, and any exe- 
cuted confession of judgment or deed of trust required under 
section (f), disciplinary counsel promptly causes it to be filed 
with the Clerk as a public and permanent record of the Board. 

(d) Effect. A voluntary cancellation under this rule is 
effective upon its filing with the Clerk. All disciplinary pro- 
ceedings against the respondent terminate except the Clerk or 
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disciplinary counsel has the discretion to continue any inves- 
tigations deemed appropriate under the circumstances to cre- 
ate a record of the respondent's actions. The Association 
immediately notifies the Supreme Court of a voluntary can- 
cellation under this rule and the respondent's name is forth- 
with stricken from the roll of LPOs. Upon filing of the vol- 
untary cancellation, respondent must comply with the same 
duties under Title 14 as an LPO whose license has been 
revoked and comply with all restrictions that apply to an LPO 
whose license has been revoked. Notice is given of the vol- 
untary cancellation in lieu of revocation under rule 3.5. 

(e) Voluntary Cancellation is Permanent. Voluntary 
cancellation under this rule is permanent. A respondent who 
has voluntarily cancelled under this rule will never be eligible 
to apply and will not be considered for admission to the prac- 
tice of law nor will the respondent be eligible for admission 
or reinstatement for any limited practice of law. 

(f) Costs and Expenses. 

(A) If a respondent voluntarily cancels under this rule, 
the expenses under rule 13.9(c) are $1,000 for any proceed- 
ings for which an answer was not due when the respondent 
notified disciplinary counsel of the respondent's intent to vol- 
untarily cancel under section (b). With the voluntary cancel- 
lation, the respondent must pay this $1,000 expense, plus all 
actual costs for which disciplinary counsel or the Clerk pro- 
vides documentation, up to an additional $1,000. If the 
respondent demonstrates inability to pay these costs and 
expenses, instead of paying this amount, the respondent must 
execute, in disciplinary counsel's or the Clerk's discretion, a 
confession of judgment or a deed of trust for that amount. 
Disciplinary counsel may file a claim under section (g) for 
costs not covered by the payment, confession of judgment, or 
deed of trust. 

(B) If at the time respondent serves the notice of intent to 
voluntarily cancel, an additional proceeding is pending 
against the respondent for which an answer has been filed or 
is due, disciplinary counsel may also file a claim under sec- 
tion (g) for costs and expenses for that proceeding. 

(g) Review of Costs, Expenses, and Restitution. Any 
claims for restitution or for costs and expenses not resolved 
by agreement between the Clerk or disciplinary counsel and 
the respondent may be submitted at any time, including after 
the voluntary cancellation, to the discipline committee in 
writing for the determination of appropriate restitution or 
costs and expenses. The discipline committee's order is not 
subject to further review and is the final assessment of resti- 
tution or costs and expenses for the purposes of rule 13.9 and 
may be enforced as any other order for restitution or costs and 
expenses. The record before the discipline committee and the 
discipline committee's order is public information under rule 


3.1(b). 


TITLE 10 - HEARING PROCEDURES 


ELPOC 10.1 GENERAL PROCEDURE 

(a) Applicability of Civil Rules. The civil rules for the 
superior courts of the State of Washington serve as guidance 
in proceedings under this title and, where indicated, apply 
directly. A party may not move for summary judgment, but 
either party may move at any time for an order determining 


Miscellaneous 


WSR 08-13-023 


the collateral estoppel effect of a judgment in another pro- 
ceeding. Motions for judgment on the pleadings and motions 
to dismiss based upon the pleadings are available only to the 
extent permitted in rule 10.10. 

(b) Meaning of Terms in Civil Rules. In applying the 
civil rules to proceedings under these rules, terms have the 
following meanings: 

(1) "Court" or "judge" means the hearing officer or hear- 
ing panel or its chair, as appropriate; and 

(2) "Parties" means the respondent LPO and disciplinary 
counsel. 

(c) Hearing Officer Authority. In addition to the pow- 
ers specifically provided in these rules, the hearing officer 
may make any ruling that appears necessary and appropriate 
to insure a fair and orderly proceeding. 


ELPOC 10.2 HEARING OFFICER OR PANEL 

(a) Assignment. 

(1) Hearing Officer. The chief hearing officer, as 
defined in ELC 2.5(f), ordinarily assigns a single hearing 
officer, from those eligible under rule 2.5, to hear a matter 
ordered to hearing. 

(2) Hearing Panel. On either party's motion, or when 
otherwise deemed advisable, the chief hearing officer may 
assign a hearing panel. In determining whether to assign a 
hearing panel, the chief hearing officer considers whether 
public interest in the proceeding or other considerations 
makes a panel advisable. When a panel is assigned, the chief 
hearing officer designates one member as panel chair. The 
chief hearing officer's ruling on assigning a hearing panel is 
not subject to interim review. The chief hearing officer 
makes an assignment to fill any hearing officer or panel 
member vacancy. 

(b) Disqualification and Removal. 

(1) Removal Without Cause. Either party may have an 
assigned hearing officer or hearing panel member removed, 
without establishing cause for the removal, by filing a written 
request with the chief hearing officer within ten days of ser- 
vice on the moving party of that officer or panel member's 
assignment. A party may only once request removal without 
cause in any proceeding. 

(2) Disqualification for Cause. Either party may seek to 
disqualify any assigned hearing officer or hearing panel 
member for good cause. A motion under this subsection 
must be filed promptly after the party knows, or in the exer- 
cise of due diligence should have known, of the basis for the 
disqualification. 

(3) Removal. The chief hearing officer decides all 
requests for removal and disqualification motions, except the 
Chair decides a request to remove or disqualify the chief 
hearing officer. The decision of the chief hearing officer or 
Chair on a request for removal or a motion to disqualify is not 
subject to interim review. Upon removal or disqualification 
of an assigned hearing officer or hearing panel member, the 
chief hearing officer assigns a replacement. 


ELPOC 10.3 COMMENCEMENT OF PROCEEDINGS 

(a) Formal Complaint. 

(1) Filing. After a matter is ordered to hearing, disciplin- 
ary counsel files a formal complaint with the Clerk. 
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(2) Service. After the formal complaint is filed, it must 
be personally served on the respondent LPO, with a notice to 
answer. 

(3) Content. The formal complaint must state the 
respondent LPO's acts or omissions in sufficient detail to 
inform the respondent of the nature of the allegations of mis- 
conduct. Disciplinary counsel must sign the formal com- 
plaint, but it need not be verified. 

(4) Prior Discipline. Prior disciplinary action against the 
respondent may be described in a separate count of the formal 
complaint if the respondent is charged with conduct demon- 
strating unfitness to practice as an LPO. 

(b) Filing Commences Proceedings. A disciplinary 
proceeding commences when the formal complaint is filed. 

(c) Joinder. The body ordering a hearing on alleged 
misconduct or the hearing officer or panel may in its discre- 
tion consolidate for hearing two or more charges against the 
same respondent, or may join charges against two or more 
respondents in one formal complaint. 


ELPOC 10.4 NOTICE TO ANSWER 
(a) Content. The notice to answer must be substantially 
in the following form: 


BEFORE THE LIMITED PRACTICE BOARD OF 


WASHINGTON STATE 
Inre ) NOTICE TO ANSWER; 
) NOTICE OF HEARING OFFICER [OR 
) PANEL]; 
, ) NOTICE OF DEFAULT PROCEDURE 
LPO,) 


To: The above named LPO: 

A formal complaint has been filed against you, a copy of 
which is served on you with this notice. You are notified that 
you must file your answer to the complaint within 20 days of 
the date of service on you, by filing the original of your 
answer with the Clerk to the Limited Practice Board care of 
the Washington State Bar Association, [insert address] and 
by serving one copy [on the hearing officer] [on each member 
of the hearing panel] if one has been assigned and one copy 
on disciplinary counsel at the address[es] given below. Fail- 
ure to file an answer may result in the imposition of a disci- 
plinary sanction against you and the entry of an order of 
default under rule 10.6 of the Rules for Enforcement of Lim- 
ited Practice Officer Conduct. 

Notice of default procedure: Your default may be 
entered for failure to file a written answer to this formal 
complaint within 20 days of service as required by rule 
10.6 of the Rules for Enforcement of Limited Practice 
Officer Conduct. The entry of an order of default may 
result in the charges of misconduct in the formal com- 
plaint being admitted and discipline being imposed or 
recommended based on the admitted charges of miscon- 
duct. If an order of default is entered, you will lose the 
opportunity to participate further in these proceedings 
unless and until the order of default is vacated on motion 
timely made under rule 10.6(c) of the Rules for Enforce- 
ment of Limited Practice Officer Conduct. The entry of 
an order of default means that you will receive no further 
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notices regarding these proceedings except those required 
by rule 10.6 (b)(2). 

The [hearing officer] [hearing panel] assigned to this 
proceeding is: [insert name, address, and telephone number 
of hearing officer, or name, address, and telephone number of 
each hearing panel member with an indication of the chair of 
the panel]. 


Dated this day of , 20 


WASHINGTON STATE BAR ASSOCIATION 
By 


Disciplinary Counsel, Bar No. 
Address: 
Telephone: 


(b) Notice When Hearing Officer or Panel Not 
Assigned. If no hearing officer or panel has been assigned 
when a formal complaint is served, disciplinary counsel 
serves the formal complaint and a notice to answer as in sec- 
tion (a), but without reference to the hearing officer or panel. 


ELPOC 10.5 ANSWER 

(a) Time to Answer. Within 20 days of service of the 
formal complaint and notice to answer, the respondent LPO 
must file and serve an answer. Failure to file an answer as 
required may be grounds for discipline and for an order of 
default under rule 10.6. The filing of a motion to dismiss for 
failure to state a claim stays the time for filing an answer dur- 
ing the pendency of the motion. 

(b) Content. The answer must contain: 

(1) a specific denial or admission of each fact or claim 
asserted in the formal complaint in accordance with CR 8(b); 

(2) a statement of any matter or facts constituting a 
defense, affirmative defense, or justification, in ordinary and 
concise language without repetition; and 

(3) an address at which all further pleadings, notices, and 
other documents in the proceeding may be served on the 
respondent. 

(c) Filing and Service. The answer must be filed and 
served under rules 4.1 and 4.2. If a hearing panel has been 
assigned to hear a matter, the respondent must serve each 
member with a copy of the answer. 


ELPOC 10.6 DEFAULT PROCEEDINGS 

(a) Entry of Default. 

(1) Timing. If a respondent LPO, after being served with 
a notice to answer as provided in rule 10.4, fails to file an 
answer to a formal complaint or to an amendment to a formal 
complaint within the time provided by these rules, disciplin- 
ary counsel may serve the respondent with a written motion 
for an order of default. 

(2) Motion. Disciplinary counsel must serve the respon- 
dent with a written motion for an order of default and a copy 
of this rule at least five days before entry of the order of 
default. The motion for an order of default must include the 
following: 

(A) the dates of filing and service of the notice to answer, 
formal complaint, and any amendments to the complaint; and 

(B) disciplinary counsel's statement that the respondent 
has not timely filed an answer as required by rule 10.5 and 
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that disciplinary counsel seeks an order of default under this 
tule. 

(3) Entry of Order of Default. If the respondent fails to 
file a written answer with the Clerk within five days of ser- 
vice of the motion for entry of an order of default, the hearing 
officer, or if no hearing officer or panel has been assigned, 
the chief hearing officer, on proof of proper service of the 
motion, enters an order finding the respondent in default. 

(4) Effect of Order of Default. Upon entry of an order of 
default, the allegations and violations in the formal complaint 
and any amendments to the complaint are deemed admitted 
and established for the purpose of imposing discipline and 
the respondent may not participate further in the proceedings 
unless the order of default is vacated under this rule. 

(b) Proceedings After Entry of an Order of Default. 

(1) Service. The Clerk serves the order of default and a 
copy of this rule under rule 4.2(b). 

(2) No Further Notices. After entry of an order of 
default, no further notices must be served on the respondent 
except for copies of the decisions of the hearing officer or 
hearing panel and the Board. 

(3) Disciplinary Proceeding. Within 60 days of the fil- 
ing of the order of default, the hearing officer must conduct a 
disciplinary proceeding to recommend disciplinary action 
based on the allegations and violations established under sec- 
tion (a). At the discretion of the hearing officer or panel, 
these proceedings may be conducted by formal hearing, writ- 
ten submissions, telephone hearing, or other electronic 
means. Disciplinary counsel may present additional evi- 
dence including, but not limited to, requests for admission 
under rule 10.11(b), and depositions, affidavits, and declara- 
tions regardless of the witness's availability. 

(c) Setting Aside Default. 

(1) Motion To Vacate Order of Default. A respondent 
may move to vacate the order of default and any decision of 
the hearing officer or panel or Board arising from the default 
on the following grounds: 

(A) mistake, inadvertence, surprise, excusable neglect, 
or irregularity in obtaining the default; 

(B) erroneous proceedings against a respondent who 
was, at the time of the default, incapable of conducting a 
defense; 

(C) newly discovered evidence that by due diligence 
could not have been previously discovered; 

(D) fraud, misrepresentation, or other misconduct of an 
adverse party; 

(E) the order of default is void; 

(F) unavoidable casualty or misfortune preventing the 
respondent from defending; or 

(G) any other reason justifying relief from the operation 
of the default. 

(2) Time. The motion must be made within a reasonable 
time and for grounds (A) and (C) within one year after entry 
of the default. If the respondent's motion is based on allega- 
tions of incapability of conducting a defense, the motion must 
be made within one year after the disability ceases. 

(3) Burden of Proof. The respondent bears the burden of 
proving the grounds for setting aside the default. If the 
respondent proves that the default was entered as a result of a 
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disability which made the respondent incapable of conduct- 
ing a defense, the default must be set aside. 

(4) Service and Contents of Motion. The motion must be 
filed and served under rules 4.1 and 4.2 and be accompanied 
by a copy of respondent's proposed answer to each formal 
complaint for which an order of default has been entered. 
The proposed answer must state with specificity the respon- 
dent's asserted defenses and any facts that respondent asserts 
as mitigation. The motion to vacate the order of default must 
be supported by an affidavit showing: 

(A) the date on which the respondent first learned of the 
entry of the order of default; 

(B) the grounds for setting aside the order of default; and 

(C) an offer of proof of the facts that the respondent 
expects to establish if the order of default is vacated. 

(5) Response to Motion. Within ten days of filing and 
service of the motion to vacate, disciplinary counsel may file 
and serve a written response. 

(6) Decision. The hearing officer or panel decides a 
motion to vacate the order of default on the written record 
without oral argument. If the proceedings have been con- 
cluded, the chief hearing officer assigns a hearing officer or 
panel to decide the motion. Pending a ruling on the motion, 
the hearing officer or panel may order a stay of proceedings 
not to exceed 30 days. In granting a motion to vacate an order 
of default, the hearing officer or panel has discretion to order 
appropriate conditions. 

(7) Appeal of Denial of Motion. A respondent may 
appeal to the Chair a denial of a motion to vacate an order of 
default by filing and serving a written notice of appeal stating 
the arguments against the hearing officer or panel's decision. 
The respondent must file the notice of appeal within ten days 
of service on the respondent of the order denying the motion. 
The appeal is decided on the written record without oral argu- 
ment. Pending a ruling on the appeal, the Chair may order a 
stay of proceedings not to exceed 30 days. In granting a 
motion to vacate an order of default, the Chair has discretion 
to order appropriate conditions. 

(8) Decision To Vacate Is Not Subject to Interim Review. 
An order setting aside an order of default is not subject to 
interim review. 

(d) Order of Default Not Authorized in Certain Pro- 
ceedings. The default procedure in this rule does not apply to 
a proceeding to inquire into an LPO's capacity to practice as 
an LPO under Title 8 except as provided in that title. 


ELPOC 10.7 AMENDMENT OF FORMAL COMPLAINT 

(a) Right To Amend. Disciplinary counsel may, with- 
out discipline committee authorization, amend a formal com- 
plaint at any time to add facts or charges that relate to matters 
in the formal complaint or to the respondent LPO's conduct 
regarding the pending proceedings. 

(b) Amendment with Authorization. Disciplinary 
counsel must seek discipline committee authorization for 
amendments other than those under section (a). The disci- 
pline committee may authorize the amendment or may 
require that the additional facts or charges be the subject of a 
separate formal complaint. The Chair, with the consent of the 
respondent, and after consultation with the hearing officer on 
the previously filed matter, may consolidate the hearing on 
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the separate formal complaint with the hearing on the other 
pending formal complaint against the respondent. 

(c) Service and Answer. Disciplinary counsel serves an 
amendment to a formal complaint on the respondent as pro- 
vided in rule 4.1 but need not serve a Notice to Answer with 
the amendment. Rule 10.5 governs the answer to an amend- 
ment except that any part of a previous answer may be incor- 
porated by reference. 


ELPOC 10.8 MOTIONS 

(a) Filing and Service. Motions to the hearing officer, 
except motions which may be made ex parte or motions at 
hearing, must be in writing and filed and served as required 
by rules 4.1 and 4.2. 

(b) Response. The opposing party has five days from 
service of a motion to respond, unless the time is shortened 
by the hearing officer for good cause. A request to shorten 
time for response to a motion may be made ex parte. 

(c) Consideration of Motion. Upon expiration of the 
time for response, the hearing officer should promptly rule on 
the motion, with or without argument as may appear appro- 
priate. Argument on a motion may be heard by conference 
telephone call. 

(d) Ruling. A ruling on a written motion must be in 
writing and filed with the Clerk. 

(e) Minor Matters. Alternatively, motions on minor 
matters may be made by letter to the hearing officer, with a 
copy to the opposing party and to the Clerk. The provisions 
of sections (b) and (c) apply to these motions. A ruling on 
such motion may also be by letter to each party with a copy to 
the Clerk. 

(f) Chief Hearing Officer Authority. Before the 
assignment of a hearing officer or panel, the chief hearing 
officer, as defined in ELC 2.5(f), may rule on any prehearing 
motion. 


ELPOC 10.9 INTERIM REVIEW 

Unless these rules provide otherwise, the Board may 
review any interim ruling on request for review by either 
party, if the Chair determines that review is necessary and 
appropriate and will serve the ends of justice. 


ELPOC 10.10 PREHEARING DISPOSITIVE MOTIONS 

(a) Respondent Motion. A respondent LPO may move 
for dismissal of all or any portion of one or more counts of a 
formal complaint for failure to state a claim upon which relief 
can be granted. 

(b) Disciplinary Counsel Motion. Disciplinary counsel 
may move for an order finding misconduct based on the 
pleadings. In ruling on this motion, the hearing officer or 
panel may find that all or some of the misconduct as alleged 
in the formal complaint is established, but will determine the 
sanction after a hearing. 

(c) Time for Motion. A motion under this rule must be 
filed within 30 days of the filing of the answer to a formal 
complaint or amended formal complaint. A respondent may, 
within the time provided for filing an answer, instead file a 
motion under this rule. If the motion does not result in the 
dismissal of the entire formal complaint, the respondent must 
file and serve an answer to the remaining allegations within 
ten days of service of the ruling on the motion. 
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(d) Procedure. Rule 10.8 and CR 12 apply to motions 
under this rule. No factual materials outside the answer and 
complaint may be presented. If the motion results in dis- 
missal of part but not all of a formal complaint, the Board 
must hear an interlocutory appeal of the order by either party. 
The appeal must be filed within 15 days of service of the 
order. 


ELPOC 10.11 DISCOVERY AND PREHEARING PROCE- 
DURES 


(a) General. The parties should cooperate in mutual 
informal exchange of relevant non-privileged information to 
facilitate expeditious, economical, and fair resolution of the 
case. 

(b) Requests for Admission. After a formal complaint 
is filed, the parties may request admissions under CR 36. 
Under appropriate circumstances, the hearing officer may 
apply the sanctions in CR 37(c) for improper denial of 
requests for admission. 

(c) Other Discovery. After a formal complaint is filed, 
the parties have the right to other discovery under the Supe- 
rior Court Civil Rules, including under CR 27-31 and 33-35, 
only on motion and under terms and limitations the hearing 
officer deems just or on the parties' stipulation. 

(d) Limitations on Discovery. The hearing officer may 
exercise discretion in imposing terms or limitations on the 
exercise of discovery to assure an expeditious, economical, 
and fair proceeding, considering all relevant factors including 
necessity and unavailability by other means, the nature and 
complexity of the case, seriousness of charges, the formal 
and informal discovery that has already occurred, the burdens 
on the party from whom discovery is sought, and the possibil- 
ity of unfair surprise. 

(e) Deposition Procedure. 

(1) Subpoenas for depositions may be issued under CR 
45. Subpoenas may be enforced under rule 4.6. 

(2) For a deposition outside Washington State, a com- 
mission need not issue, but a copy of the order of the chief 
hearing officer or hearing officer, certified by the officer, is 
sufficient to authorize the deposition. 

(f) CR 16 Orders. The hearing officer may enter orders 
under CR 16. 

(g) Duty to Cooperate. A respondent LPO who has 
been served with a formal complaint must respond to discov- 
ery requests and comply with all lawful orders made by the 
hearing officer. The hearing officer or panel may draw 
adverse inferences as appear warranted by the failure of 
either the Board or the respondent to respond to discovery. 


ELPOC 10.12 SCHEDULING HEARING 

(a) Where Held. All disciplinary hearings must be held 
in Washington State, unless the respondent LPO is not a res- 
ident of the state, or cannot be found in the state. 

(b) Scheduling of Hearing. If possible, the parties 
should arrange a date, time, and place for the hearing by 
agreement among themselves and the hearing officer or panel 
members. Alternatively, at any time after the respondent has 
filed an answer to the formal complaint, or after the time to 
file the answer has expired, either party may move for an 
order setting a date, time, and place for the hearing. Rule 
10.8 applies to this motion. The motion must state: 
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e the requested date or dates for the hearing; 

e other dates that are available to the requesting party; 

e the expected duration of the hearing; 

e discovery and anything else that must be completed 
before the hearing; and 

e the requested time and place for the hearing. 


A response to the motion must contain the same informa- 
tion. 

(c) Scheduling Order. The hearing officer must enter 
an order setting the date and place of the hearing. This order 
may include any prehearing deadlines the hearing officer 
deems required by the complexity of the case, and may be in 
the following form with the following timelines: 

IT IS ORDERED that the hearing is set and the parties must 
comply with prehearing deadlines as follows: 

1. Witnesses. A list of intended witnesses, including 
addresses and phone numbers, must be filed and served by 
[Hearing Date (H)-8 weeks]. 

2. Discovery. Discovery cut-off is [H-6 weeks]. 

3. Motions. Prehearing motions, other than motions to 
bifurcate, must be served by [H-4 weeks]. An exhibit not 
ordered or stipulated admitted may not be attached to a 
motion or otherwise transmitted to the hearing officer unless 
the motion concerns the exhibit's admissibility. The hearing 
officer will advise counsel whether oral argument is neces- 
sary, and, if so, the date and time, and whether it will be heard 
by telephone. (Rule 10.15 provides the deadline for a motion 
to bifurcate.) 

4. Exhibits. A list of proposed exhibits must be filed and 
served by [H-3 weeks]. 

5. Service of Exhibits/Summary. Copies of proposed 
exhibits and a summary of the expected testimony of each 
witness must be served on the opposing counsel by [H-2 
weeks]. 

6. Objections. Objections to proposed exhibits, includ- 
ing grounds, must be exchanged by [H-1 week]. 

7. Briefs. Any hearing brief must be served and filed by 
[H-1 week]. Exhibits not ordered or stipulated admitted may 
not be attached to a hearing brief or otherwise transmitted to 
the hearing officer before the hearing. 

8. Hearing. The hearing is set for [H] and each day 
thereafter until recessed by the hearing officer, at [location]. 

(d) Motion for Hearing Within 120 Days. A respon- 
dent's motion under section (b) for a hearing within 120 days 
must be granted, unless disciplinary counsel shows good 
cause for setting the hearing at a later date. 

(e) Notice. Service of a copy of an order or ruling of the 
hearing officer setting a date, time, and place for the hearing 
constitutes notice of the hearing. The respondent must be 
given at least ten days notice of the hearing absent consent. 

(f) Continuance. Either party may move for a continu- 
ance of the hearing date. The hearing officer has discretion to 
grant the motion for good cause shown. 


ELPOC 10.13 DISCIPLINARY HEARING 

(a) Representation. The Board is represented at the 
hearing by disciplinary counsel. The respondent LPO may be 
represented by counsel. 

(b) Respondent Must Attend. A respondent given 
notice of a hearing must attend the hearing. Failure to attend 
the hearing, without good cause, may be grounds for disci- 
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pline. If, after proper notice, the respondent fails to attend the 
hearing, the hearing officer or panel: 

(1) may draw an adverse inference from the respondent's 
failure to attend as to any questions that might have been 
asked the respondent at the hearing; and 

(2) must admit testimony by deposition regardless of the 
deponent's availability. An affidavit or declaration is also 
admissible, if: 

(A) the facts stated are within the witness's personal 
knowledge; 

(B) the facts are set forth with particularity; and 

(C) it shows affirmatively that the witness could testify 
competently to the stated facts. 

(c) Respondent Must Bring Requested Materials. 
Disciplinary counsel may request in writing, served on the 
respondent at least three days before the hearing, that the 
respondent bring to the hearing any documents, files, records, 
or other written materials or things. The respondent must 
comply with this request and failure to bring requested mate- 
rials, without good cause, may be grounds for discipline. 

(d) Witnesses. Except as provided in subsection (b)(2) 
and rule 10.6, witnesses must testify under oath. Testimony 
may also be submitted by deposition as permitted by CR 32. 
Testimony must be recorded by a court reporter or, if allowed 
by the hearing officer, by tape recording. The parties have 
the right to cross-examine witnesses who testify and to sub- 
mit rebuttal evidence. 

(e) Subpoenas. The parties may subpoena witnesses, 
documents, or things under the terms of CR 45. A witness 
must promptly comply with all subpoenas issued under this 
tule and with all lawful orders made by the hearing officer 
under this rule. Subpoenas may be enforced under rule 4.6. 
The hearing officer or panel may additionally draw adverse 
inferences as appear warranted by the respondent's failure to 
respond. 

(f) Prior Disciplinary Record. The respondent's record 
of prior disciplinary action, or the fact that the respondent has 
no prior disciplinary action, must be made a part of the hear- 
ing record before the hearing officer or panel files a decision. 


ELPOC 10.14 EVIDENCE AND BURDEN OF PROOF 

(a) Proceedings Not Civil or Criminal. Hearing offic- 
ers should be guided in their evidentiary and procedural rul- 
ings by the principle that disciplinary proceedings are neither 
civil nor criminal but are sui generis hearings to determine if 
an LPO's conduct should have an impact on his or her license 
to practice as an LPO. 

(b) Burden of Proof. Disciplinary counsel has the bur- 
den of establishing an act of misconduct by a clear prepon- 
derance of the evidence. 

(c) Proceeding Based on Criminal Conviction. If a 
formal complaint charges a respondent LPO with an act of 
misconduct for which the respondent has been convicted in a 
criminal proceeding, the court record of the conviction is 
conclusive evidence at the disciplinary hearing of the respon- 
dent's guilt of the crime and violation of the statute on which 
the conviction was based. 

(d) Rules of Evidence. Consistent with section (a) of 
this rule, the following rules of evidence apply during disci- 
plinary hearings: 
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(1) evidence, including hearsay evidence, is admissible 
if in the hearing officer's judgment it is the kind of evidence 
on which reasonably prudent persons are accustomed to rely 
in the conduct of their affairs. The hearing officer may 
exclude evidence that is irrelevant, immaterial, or unduly rep- 
etitious; 

(2) if not inconsistent with subsection (1), the hearing 
officer shall refer to the Washington Rules of Evidence as 
guidelines for evidentiary rulings; 

(3) documents may be admitted in the form of copies or 
excerpts, or by incorporation by reference; 

(4) Official Notice. 

(A) official notice may be taken of: 

(i) any judicially cognizable facts; 

(ii) technical or scientific facts within the hearing 
officer's or panel's specialized knowledge; and 

(iii) codes or standards adopted by an agency of the 
United States, of this state, or of another state, or by a nation- 
ally recognized organization or association. 

(B) the parties shall be notified either before or during 
hearing, or by reference in preliminary reports or otherwise, 
of the material noticed and the sources thereof, including any 
staff memoranda and data, and they shall have an opportunity 
to contest the facts and material noticed. A party proposing 
that official notice be taken may be required to produce a 
copy of the material to be noticed. 

(e) APA as Guidance. The evidence standards in this 
tule are based on the evidence provisions of the Washington 
Administrative Procedures Act, which, when not inconsistent 
with these standards, should be looked to for guidance. 
"Shall" has the meaning in this rule ascribed to it in the APA. 


ELPOC 10.15 BIFURCATED HEARINGS 

(a) When Allowed. Upon written motion filed no later 
than 60 days before the scheduled hearing, either party may 
request that the disciplinary proceeding be bifurcated. The 
hearing officer or panel must weigh the reasons for bifurca- 
tion against any increased cost and delay, inconvenience to 
participants, duplication of evidence, and any other factors, 
and may grant the motion only if it appears necessary to 
insure a fair and orderly hearing because the respondent has a 
record of prior disciplinary sanction or because either party 
would suffer significant prejudice or harm. 

(b) Procedure. 

(1) Violation Hearing. 

(A) A bifurcated proceeding begins with an initial hear- 
ing to make factual determinations and legal conclusions as 
to the violations charged, including the mental state neces- 
sary for the violations. During this stage of the proceedings, 
evidence of a prior disciplinary record is not admissible to 
prove the respondent's character or to impeach the respon- 
dent's credibility. However, evidence of prior acts of miscon- 
duct may be admitted for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 

(B) At the conclusion of that hearing, the hearing officer 
or panel files findings and conclusions. 

(i) If no violation is found, the proceedings are con- 
cluded, the findings and conclusions are the decision of the 
hearing officer or panel, and the sanction hearing is canceled. 
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(ii) If any violation is found, after the expiration of the 
time for a motion to amend under rule 10.16(c), or after rul- 
ing on that motion, the findings and conclusions as to those 
violations are not subject to reconsideration by the hearing 
officer. 

(2) Sanction Hearing. If any violation is found, a second 
hearing is held to determine the appropriate sanction recom- 
mendation. During the sanction hearing, evidence of the 
existence or lack of any prior disciplinary record is admissi- 
ble. No evidence may be admitted to contradict or challenge 
the findings and conclusions as to the violations. At the con- 
clusion of the sanction hearing, the hearing officer or panel 
files findings and conclusions as to a sanction recommenda- 
tion, that, together with the previously filed findings and con- 
clusions, is the decision of the hearing officer or panel. 

(3) Timing. If a motion for bifurcation is granted, the 
violation hearing is held on the date previously set for hear- 
ing. Upon granting a motion to bifurcate, the hearing officer 
must set a date and place for the sanction hearing. Absent 
extraordinary circumstances, the sanction hearing should be 
held no later than 45 days after the anticipated last day of the 
violation hearing. 


ELPOC 10.16 DECISION OF HEARING OFFICER OR PANEL 

(a) Decision. Within 20 days after the proceedings are 
concluded, unless extended by agreement, the hearing officer 
should file with the Clerk a decision in the form of findings of 
fact, conclusions of law, and recommendation. 

(b) Preparation of Findings. The hearing officer or 
hearing panel write their own findings of fact, conclusions of 
law, and recommendations. At the request of the hearing 
officer, or without a request, either party may submit pro- 
posed findings, conclusions, and recommendation. 

(c) Amendment. 

(1) Timing of Motion. Either party may move to modify, 
amend, or correct the decision as follows: 

(A) In a proceeding not bifurcated, within ten days of 
service of the decision on the respondent LPO; 

(B) In a bifurcated proceeding, within five days of ser- 
vice of: 

(i) the violation findings of fact and conclusions of law; 
or 

(ii) the sanction recommendation, but this motion may 
not seek to modify, amend, or correct the violation findings 
or conclusions. 

(C) If a hearing panel member dissents from a decision 
of the majority, the five or ten day period does not begin until 
the written dissent is filed or the time to file a dissent has 
expired, whichever is sooner. 

(2) Procedure. Rule 10.8 governs this motion, except 
that all members of a hearing panel must be served with the 
motion and any response and participate in a decision on the 
motion. A panel's deliberation may be conducted through 
telephone conference call. The hearing officer or panel 
should rule on the motion within 15 days after the filing of a 
timely response or after the period to file a response under 
tule 10.8(b) has expired. The ruling may deny the motion or 
may amend, modify, or correct the decision. 

(3) Effect of Failure To Move. Failure to move for mod- 
ification, correction, or amendment does not affect any 
appeal to the Board or review by the Supreme Court. 
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(d) Dissent of Panel Member. Any member of a hear- 
ing panel who dissents from the decision of the majority of 
the panel should file a dissent, which may consist of alterna- 
tive findings, conclusions, or recommendation. A dissent 
should be filed within ten days of the filing of the majority's 
decision and becomes part of the record of the proceedings. 

(e) Panel Members Unable To Agree. If no two panel 
members are able to agree on a decision, each panel member 
files findings, conclusions, and a recommendation, and the 
Board reviews the matter whether or not an appeal is filed. 

(f) When Final. If a hearing officer or panel recom- 
mends reprimand or an admonition, or recommends dis- 
missal of the charges, the recommendation becomes the final 
decision if neither party files an appeal and if the Chair does 
not refer the matter to the Board for consideration within the 
time permitted by rule 11.2 (b)(3). If the Chair refers the mat- 
ter to the Board for consideration of a sua sponte review, the 
decision is final upon entry of an order dismissing sua sponte 
review under rule 11.3 or upon other Board decision under 
tule 11.12(g). 


TITLE 11 - REVIEW BY BOARD 


ELPOC 11.1 SCOPE OF TITLE 

This title provides the procedure for Board review fol- 
lowing a hearing officer or panel's findings of fact, conclu- 
sions of law, and recommendation. It does not apply to 
Board review of interim rulings under rule 10.9. 


ELPOC 11.2 DECISIONS SUBJECT TO BOARD REVIEW 

(a) Decision. For purposes of this title, "Decision" 
means the hearing officer or panel's findings of fact, conclu- 
sions of law, and recommendation, provided that if either 
party properly files a motion to amend under rule 10.16(c), 
the "Decision" includes the ruling on the motion, and 
becomes subject to Board review only upon the ruling on the 
motion. 

(b) Review of Decisions. The Board reviews the follow- 
ing Decisions: 

(1) those recommending suspension or revocation; 

(2) those in which no two members of a hearing panel are 
able to agree on a Decision; and 

(3) all others if within 15 days of service of the Decision 
on the respondent: 

(A) either party files a notice of appeal; or 

(B) the Chair files a notice of referral for sua sponte con- 
sideration of the Decision. 


ELPOC 11.3 SUA SPONTE REVIEW 

(a) Procedure. Sua sponte review commences when the 
Chair files a notice of referral under rule 11.2 (b)(3). Upon 
this filing, the Chair causes a copy to be served on the parties 
and schedules the matter for consideration by the Board. On 
consideration, the Board either issues an order for sua sponte 
review setting forth the issues to be reviewed or dismisses the 
sua sponte review. Ifthe Board issues an order for sua sponte 
review, the procedures of rule 11.9 apply unless otherwise 
modified by the order, except either party may raise any issue 
for Board review. 

(b) Standards. The Board uses sua sponte review only 
in extraordinary circumstances to prevent substantial injus- 
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tice or to correct a clear error. Sua sponte review uses the 
same standards of review as other cases. 


ELPOC 11.4 TRANSCRIPT OF HEARING 

(a) Ordering Transcript. A hearing transcript or partial 
transcript may be ordered at any time by the hearing officer 
or panel, respondent LPO, disciplinary counsel, or the Board. 
Disciplinary counsel must order the entire transcript if the 
hearing officer or panel recommends suspension or revoca- 
tion or if no two panel members can agree on a Decision. If 
a notice of appeal is filed under rule 11.2 (b)(1), disciplinary 
counsel must order the entire transcript unless the parties 
agree that no transcript or only a partial transcript is neces- 
sary for review. For sua sponte review, the Chair determines 
the procedure for ordering the transcript if not already 
ordered. 

(b) Filing and Service. The original of the transcript is 
filed with the Clerk. Disciplinary counsel must cause a copy 
of the transcript to be served on the respondent except if the 
respondent ordered the transcript. 

(c) Proposed Corrections. Within ten days of service of 
a copy of the transcript on the respondent, or within ten days 
of filing the transcript if the respondent ordered the transcript, 
each party may file any proposed corrections to the transcript. 
Each party has five days after service of the opposing party's 
proposed corrections to file objections to those proposed cor- 
rections. 

(d) Settlement of Transcript. If either party files objec- 
tions to any proposed correction under section (c), the hear- 
ing officer, upon review of the proposed corrections and 
objections, enters an order settling the transcript. Otherwise, 
the transcript is deemed settled and any proposed corrections 
deemed incorporated in the transcript. 


ELPOC 11.5 RECORD ON REVIEW 

(a) Generally. The record on review consists of: 

(1) any hearing transcript or partial transcript; and 

(2) public file documents and exhibits designated by the 
parties. 

(b) References to the Record. Briefs filed under rules 
11.8 and 11.9 must specifically refer to the record if avail- 
able, using the designations TR for transcript of hearing, EX 
for exhibits, and PF for public file documents. 

(c) Avoid Duplication. Material appearing in one part 
of the record on review should not be duplicated in another 
part of the record on review. 

(d) No Additional Evidence. Evidence not presented to 
the hearing officer or panel must not be presented to the 
Board. 


ELPOC 11.6 DESIGNATION OF PUBLIC FILE DOCUMENTS 
AND EXHIBITS 


The parties designate public file documents and exhibits 
for Board consideration under the procedure of RAP 9.6 with 
the following adaptations and modifications: 

(a) Public File Documents. The public file documents 
are considered the clerk's papers. 

(b) Limited Practice Board and Clerk. The Limited 
Practice Board is considered the appellate court and the Clerk 
to the Limited Practice Board is considered the trial court 
clerk. 

(c) Time for Designation. 
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(1) Review of Suspension or Revocation Recommenda- 
tion. When review is under rule 11.2 (b)(1), the respondent 
LPO must file and serve the respondent's designation of pub- 
lic file documents and exhibits within 30 days of service of 
the Decision. 

(2) Review Not Involving Suspension or Revocation Rec- 
ommendation. When review is under rule 11.2 (b)(3)(A), the 
party seeking review must file and serve that party's designa- 
tion of public file documents and exhibits within 15 days of 
filing the notice of appeal. When review is under rule 11.2 
(b)(2) or 11.2 (b)(3)(B), the respondent is considered the 
party seeking review for designating public file documents 
and exhibits. 

(d) Hearing Officer Recommendation. The public file 
documents must include the hearing officer or panel's recom- 
mendation. 


ELPOC 11.7 PREPARATION OF PUBLIC FILE DOCUMENTS 
AND EXHIBITS 


(a) Preparation. The Clerk prepares the public file doc- 
uments and exhibits in the format required by RAP 9.7 (a) 
and (b), and distributes them to the Board. The Clerk pro- 
vides the parties with a copy of the index of the public file 
documents and the cover sheet listing the exhibits. 

(b) Costs. Costs for preparing public file documents and 
exhibits may be assessed as costs under rule 13.9 (b)(9). 


ELPOC 11.8 BRIEFS FOR REVIEWS INVOLVING SUSPEN- 
SION OR REVOCATION RECOMMENDATION 

(a) Caption of Briefs. Parties should caption their briefs 
as follows: 

[Name of Party] Brief [in Support of/in Opposition to] 
Hearing [Officer's] [Panel's] Decision 

[Name of Party] Reply Brief 

(b) Briefs in Support or Opposition. In a matter before 
the Board under rule 11.2 (b)(1), each party may file a brief 
in support of or in opposition to the Decision, or any part of it. 

(c) Time for Filing Briefs. Briefs, if any, must be filed 
as follows: 

(1) The respondent LPO must file a brief within 20 days 
of service on the respondent of the later of: 

(A) a copy of the hearing transcript; or 

(B) the Decision. 

(2) Disciplinary counsel must file a brief within 15 days 
of service on disciplinary counsel of the respondent's brief, 
or, if no brief is filed by the respondent, within 15 days of the 
expiration of the period for the respondent to file a brief. 

(3) The respondent may file a reply to disciplinary coun- 
sel's brief within ten days of service of that brief on the 
respondent. 


ELPOC 11.9 BRIEFS FOR REVIEWS NOT INVOLVING SUS- 
PENSION OR REVOCATION RECOMMENDATION 

(a) Caption of Briefs. The parties should caption briefs 
as follows: 

[Name of Party] Brief in Opposition to Hearing 
[Officer's] [Panel's] Decision 

[Name of Party] Response 

[Name of Party] Reply 

(b) Brief in Opposition. 

(1) The party seeking review must file a brief in opposi- 
tion to the Decision within 20 days of the later of: 
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(A) service on the respondent LPO of a copy of the tran- 
script, unless the parties have agreed that no transcript is nec- 
essary; or 

(B) filing of the notice of appeal. 

(2) Failure to file a brief within the required period con- 
stitutes an abandonment of the appeal. 

(c) Response. The opposing party has 15 days from ser- 
vice of the statement of the party seeking review to file a brief 
responding to the issues raised on appeal. 

(d) Reply. The party seeking review may file a reply to 
the response within ten days of service of the response. 

(e) Procedure when Both Parties Seek Review or 
When No Two Panel Members Can Agree. When both 
parties file notices of appeal under rule 11.2 (b)(3)(A) or 
when no two panel members are able to agree on a Decision, 
the respondent is considered the party seeking review and 
disciplinary counsel is considered the opposing party. In that 
case, disciplinary counsel's response may raise any issue for 
Board review, and the respondent has an additional five days 
to file the reply permitted by section (d). 


ELPOC 11.10 SUPPLEMENTING RECORD ON REVIEW 

The record on review may be supplemented under the 
procedures of RAP 9.6 except that leave to supplement is 
freely granted. The Board may direct that the record be sup- 
plemented with any portion of the record before the hearing 
officer, including any public file documents and exhibits. 


ELPOC 11.11 REQUEST FOR ADDITIONAL PROCEEDINGS 

In any brief permitted in rules 11.8 and 11.9, either party 
may request that an additional hearing be held before the 
hearing officer or panel to take additional evidence based on 
newly discovered evidence. A request for an additional hear- 
ing must be supported by affidavit describing in detail the 
additional evidence sought to be admitted and any reasons 
why it was not presented at the previous hearing. The Board 
may grant or deny the request in its discretion. 


ELPOC 11.12 DECISION OF BOARD 

(a) Basis for Review. Board review is based on the 
hearing officer or panel's Decision, any hearing panel mem- 
ber's dissent, the parties' briefs filed under rule 11.8 or 11.9, 
and the record on review. 

(b) Standards of Review. The Board reviews findings 
of fact for substantial evidence. The Board reviews conclu- 
sions of law and recommendation de novo. Evidence not pre- 
sented to the hearing officer or panel cannot be considered by 
the Board. 

(c) Oral Argument. The Board hears oral argument if 
requested by either party or the Chair. A party's request must 
be filed no later than the deadline for that party to file his or 
her last brief, including a response or reply, under rule 11.8 or 
11.9. The Chair's notice of oral argument must be filed and 
served on the parties no later than 14 days before the oral 
argument. The Chair sets the time, place, and terms for oral 
argument. 

(d) Action by Board. Neither the Chair nor any mem- 
bers of the Board who also serve on the Discipline Commit- 
tee are, by virtue of that office or service, disqualified from 
participating in the review before the Board or from partici- 
pating in the Board's vote on a matter. On review, the Board 
may adopt, modify, or reverse the findings, conclusions, or 
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recommendation of the hearing officer or panel. The Board 
may also direct that the hearing officer or panel hold an addi- 
tional hearing on any issue, on its own motion, or on either 
party's request. 


(e) Order or Opinion. The Board must issue a written 
order or opinion. If the Board amends, modifies, or reverses 
any finding, conclusion, or recommendation of the hearing 
officer or panel, the Board must state the reasons for its deci- 
sion in a written order or opinion. A Board member agreeing 
with the majority's order or opinion may file separate concur- 
ring reasons. A Board member dissenting from the majority's 
order or opinion may set forth in writing the reasons for that 
dissent. The decision should be prepared as expeditiously as 
possible and consists of the majority's opinion or order 
together with any concurring or dissenting opinions. None of 
the opinions or orders may be filed until all opinions are filed. 
A copy of the complete decision is served by the Clerk on the 
parties. 


(f) Procedure to Amend, Modify, or Reverse if No 
Appeal. 


(1) If the Board intends to amend, modify, or reverse the 
hearing officer or panel's recommendation in a matter that 
has not been appealed to the Board by either party, the Board 
issues a notice of intended decision. 


(2) Either party may, within 15 days of service of this 
notice, file a request that the Board reconsider the intended 
decision. 


(3) Ifa request is filed, the Board reconsiders its intended 
decision and the intended decision has no force or effect. The 
Chair determines the procedure for the Board's reconsidera- 
tion, including whether to grant requests for oral argument. 


(4) If no timely request for reconsideration is filed, the 
Board forthwith issues an order adopting the intended deci- 
sion effective on the date of the order. Ifa party files a timely 
request for reconsideration, the Board issues an order or opin- 
ion after reconsideration under section (e). 


(g) Decision Ordering Dismissal, Admonition or Rep- 
rimand Final Unless Review Granted. The Board's deci- 
sion of dismissal, admonition or reprimand is final if neither 
party files a petition for review within the time permitted by 
title 12 or upon the Supreme Court's denial of a petition for 
discretionary review. 


(h) Decision Requiring Supreme Court Action. After 
the time for filing a petition for review has expired or a peti- 
tion has been denied, if the recommendation of the Board is 
that the respondent LPO's certification be suspended or 
revoked, that recommendation along with the record shall be 
transmitted to the Supreme Court for entry of an appropriate 
order or other action as the Court deems appropriate under 
Title 12. 


ELPOC 11.13 CHAIR MAY MODIFY REQUIREMENTS 


Upon written motion filed with the Clerk by either party, 
for good cause shown, the Chair may modify the time periods 
in Title 11, and make other orders as appear appropriate to 
assure fair and orderly Board review. However, the time 
period for filing a notice of appeal in rule 11.2 (b)(3)(A) may 
not be extended or altered. 
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TITLE 12 - REVIEW BY SUPREME COURT 


ELPOC 12.1 APPLICABILITY OF RULES OF APPELLATE 
PROCEDURE 


The Rules of Appellate Procedure serve as guidance for 
review under this title except as to matters specifically dealt 
with in these rules. 


ELPOC 12.2 METHODS OF SEEKING REVIEW 

(a) Two Methods for Seeking Review of Board Deci- 
sions. The methods for seeking Supreme Court review of 
Board decisions entered under rule 11.12(e) are: review as a 
matter of right, called "appeal", and review with Court per- 
mission, called "discretionary review". Both "appeal" and 
"discretionary review" are called "review". 

(b) Power of Court Not Affected. This rule does not 
affect the Court's power to review any Board decision recom- 
mending suspension or revocation and to exercise its inherent 
and exclusive jurisdiction over the LPO discipline and dis- 
ability system. The Court notifies the respondent LPO and 
disciplinary counsel of the Court's intent to exercise sua 
sponte review within 90 days of the Court receiving notice of 
the decision under rule 3.5(a), rule 7.1(h), or otherwise. 


ELPOC 12.3 APPEAL 

(a) Respondent's Right to Appeal. The respondent 
LPO has the right to appeal a Board decision recommending 
suspension or revocation. There is no other right of appeal. 

(b) Notice of Appeal. To appeal, the respondent must 
file a notice of appeal with the Clerk within 15 days of service 
of the Board's decision on the respondent. 


ELPOC 12.4 DISCRETIONARY REVIEW 

(a) Decisions Subject to Discretionary Review. Board 
decisions under rule 11.12(e) not subject to appeal under 
ELPOC 12.3 are subject to Supreme Court review only 
through discretionary review. The Court accepts discretion- 
ary review only if: 

(1) the Board's decision is in conflict with a Supreme 
Court decision; 

(2) a significant question of law is involved; 

(3) there is no substantial evidence in the record to sup- 
port a material finding of fact on which the Board's decision 
is based; or 

(4) the petition involves an issue of substantial public 
interest that the Court should determine. 

(b) Petition for Review. Either party may seek discre- 
tionary review by filing a petition for review with the Court 
within 25 days of service of the Board's decision. 

(c) Content of Petition; Answer; Service; Decision. A 
petition for review should be substantially in the form pre- 
scribed by RAP 13.4(c) for petitions for Supreme Court 
review of Court of Appeals decisions. References in that rule 
to the Court of Appeals are considered references to the 
Board. The appendix to the petition or an appendix to an 
answer or reply may additionally contain any part of the 
record, including portions of the transcript or exhibits, to 
which the party refers. RAP 13.4 (d) - (h) govern answers 
and replies to petitions for review and related matters includ- 
ing service and decision by the Court. 

(d) Acceptance of Review. The Court accepts discre- 
tionary review of a Board decision by granting a petition for 
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review. Upon acceptance of review, the same procedures 
apply to matters subject to appeal and matters subject to dis- 
cretionary review. 


ELPOC 12.5 RECORD TO SUPREME COURT 

(a) Transmittal. The Clerk should transmit the record 
to the Supreme Court within 30 days of the filing of the notice 
of appeal, service of the order accepting review, or filing of 
the transcript of oral argument before the Board, if any. 

(b) Content. The record transmitted to the Court con- 
sists of: 

(1) the notice of appeal, if any; 

(2) the Board's decision; 

(3) the record before the Board; 

(4) the transcript of any oral argument before the Board; 
and 

(5) any other portions of the record before the hearing 
officer, including any public file documents or exhibits, that 
the Court deems necessary for full review. 

(c) Notice to Parties. The Clerk serves each party with 
a list of the portions of the record transmitted. 

(d) Transmittal of Cost Orders. Within ten days of 
entry of an order assessing costs under rule 13.9(e), the Clerk 
should transmit it to the Court as a separate part of the record, 
together with the supporting statements of costs and expenses 
and any exceptions or reply filed under rule 13.9(d). 

(e) Additions to Record. Either party may at any time 
move the Court for an order directing the transmittal of addi- 
tional portions of the record to the Court. 


ELPOC 12.6 BRIEFS 

(a) Brief Required. The party seeking review must file 
a brief stating his or her objections to the Board's decision. 

(b) Time for Filing. The brief of the party seeking 
review should be filed with the Supreme Court within 30 
days of service under rule 12.5(c) of the list of portions of the 
record transmitted to the Court. 

(c) Answering Brief. The answering brief of the other 
party should be filed with the Court within 30 days after ser- 
vice of the brief of the party seeking review. 

(d) Reply Brief. A reply brief of a party seeking review 
should be filed with the Court within the sooner of 20 days 
after service of the answering brief or 14 days before oral 
argument. A reply brief should be limited to a response to the 
issues in the brief to which the reply brief is directed. 

(e) Briefs When Both Parties Seek Review. When 
both the respondent LPO and disciplinary counsel seek 
review of a Board decision, the respondent is deemed the 
party seeking review for the purposes of this rule. In that 
case, disciplinary counsel may file a brief in reply to any 
response the respondent has made to the issues presented by 
disciplinary counsel, to be filed with the Court the sooner of 
20 days after service of the respondent's reply brief or 14 days 
before oral argument. 

(f) Form of Briefs. Briefs filed under this rule must con- 
form as nearly as possible to the requirements of RAP 10.3 
and 10.4. Public file documents should be abbreviated PF, 
the transcript or partial transcript of the hearing should be 
abbreviated TR, and exhibits should be abbreviated EX. 
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(g) Reproduction and Service of Briefs by Clerk. The 
Supreme Court Clerk reproduces and distributes briefs as 
provided in RAP 10.5. 


ELPOC 12.7 ARGUMENT 

(a) Rules Applicable. Oral argument before the 
Supreme Court is conducted under title 11 of the Rules of 
Appellate Procedure, unless the Court directs otherwise. 

(b) Priority. Disciplinary proceedings have priority and 
are set upon compliance with the above rules. 


ELPOC 12.8 EFFECTIVE DATE OF OPINION 

(a) Effective when Filed. An opinion in a disciplinary 
proceeding takes effect when filed unless the Court specifi- 
cally provides otherwise. 

(b) Motion for Reconsideration. A motion for recon- 
sideration may be filed as provided in RAP 12.4, but the 
motion does not stay the judgment unless the Court enters a 
stay. 


ELPOC 12.9 VIOLATION OF RULES 

Sanctions for violation of these rules may be imposed on 
a party under RAP 18.9. Upon dismissal under that rule of a 
review sought by a respondent LPO and expiration of the 
period to file objections under RAP 17.7, or upon dismissal 
of review by the Court if timely objections are filed, the 
Board's decision is final. 


TITLE 13 - SANCTIONS AND REMEDIES 


ELPOC 13.1 SANCTIONS AND REMEDIES 

Upon a finding that an LPO has committed an act of mis- 
conduct, one or more of the following may be imposed: 

(a) Sanctions. 

(1) Revocation; 

(2) Suspension under rule 13.3; or 

(3) Reprimand. 

(b) Admonition. An admonition under rule 13.5. 

(c) Remedies. 

(1) Restitution; 

(2) Probation; 

(3) Limitation on practice as an LPO; 

(4) Requirement that the LPO attend continuing educa- 
tion courses; 

(5) Assessment of costs; or 

(6) Other requirements consistent with the purposes of 
LPO discipline. 


ELPOC 13.2 EFFECTIVE DATE OF SUSPENSIONS AND 
REVOCATIONS 


Suspensions and revocations are effective on the date set 
by the Supreme Court's order, which will ordinarily be seven 
days after the date of the order. If no date is set, the suspen- 
sion or revocation is effective on the date of the Court's order. 


ELPOC 13.3 SUSPENSION 

(a) Term of Suspension. A suspension must be for a 
fixed period of time not exceeding one year. 

(b) Reinstatement. 

(1) After the period of suspension, the Clerk may submit 
to the Court a recommendation that the respondent LPO be 
returned to the respondent's status before the suspension 
upon: 
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(A) the respondent's compliance with all current licens- 
ing requirements; and 

(B) certification by the Clerk or disciplinary counsel that 
the respondent has complied with any specific conditions 
ordered, and has paid any costs or restitution ordered or is 
current with any costs or restitution payment plan. 

(2) A respondent may ask the Chair to review an adverse 
determination by disciplinary counsel regarding compliance 
with the conditions for reinstatement, payment of costs or 
restitution, or compliance with a costs or restitution payment 
plan. On review, the Chair may modify the terms of the pay- 
ment plan if warranted. The Chair determines the procedure 
for this review. The Chair's ruling is not subject to further 
review. Ifthe Chair determines that the Board should review 
the matter, the Chair directs the procedure for Board review 
and the Board's decision is not subject to further review. 


ELPOC 13.4 REPRIMAND 

(a) Administration. The Board administers a reprimand 
to a respondent LPO by written statement signed by the 
Chair. 

(b) Notice and Review of Contents. The Clerk must 
serve the respondent with a copy of the proposed reprimand. 
Within five days of service of the proposed reprimand, the 
respondent may file a request for review of the content of the 
proposed reprimand. This request stays the administration of 
the reprimand. When timely requested, the Board reviews 
the proposed reprimand in light of the decision or stipulation 
imposing the reprimand and may take any appropriate action. 
The Board's action is final and not subject to further review. 
If no request is received, the content of the reprimand is final, 
and the reprimand is administered. 


ELPOC 13.5 ADMONITION 

(a) By the Discipline Committee. 

(1) The discipline committee may issue an admonition 
when investigation of a grievance shows misconduct. 

(2) A respondent LPO may protest either the discipline 
committee's or the Board's prehearing issuance of an admoni- 
tion by filing a notice to that effect with the Clerk within 30 
days of service of the admonition. Upon receipt of a timely 
protest, the admonition is rescinded, and the grievance is 
deemed ordered to hearing. 

(b) Following a Hearing. A hearing officer or panel 
may recommend that a respondent receive an admonition fol- 
lowing a hearing. 

(c) By Stipulation. The parties may stipulate to an 
admonition under rule 9.1. 

(d) Effect. An admonition is admissible in subsequent 
disciplinary or disability proceedings involving the respon- 
dent. Rule 3.6(b) governs destruction of file materials relat- 
ing to an investigation or hearing concluded with an admoni- 
tion, including the admonition. 

(e) Action on Board Review. Upon review under Title 
11, the Board may dismiss, issue an admonition, or impose 
sanctions or other remedies under rule 13.1. 

(f) Signing of Admonition. The discipline committee 
chair signs an admonition issued by the discipline committee. 
The Board Chair or the Chair's designee signs all other admo- 
nitions. 
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ELPOC 13.6 DISCIPLINE FOR CUMULATIVE ADMONI- 
TIONS 


(a) Grounds. An LPO may be subject to sanction or 
other remedy under rule 13.1 if the LPO receives three admo- 
nitions within a five year period. 

(b) Procedure. Upon being presented with evidence 
that a respondent LPO has received three admonitions within 
a five year period, the discipline committee may authorize the 
filing of a formal complaint based solely on the provisions of 
this rule. A proceeding under this rule is conducted in the 
same manner as any disciplinary proceeding. The issues in 
the proceeding are whether the respondent has received three 
admonitions within a five year period and, if so, what sanc- 
tion or other remedy should be recommended. 


ELPOC 13.7 RESTITUTION 

(a) Restitution May Be Required. A respondent LPO 
who has been sanctioned under rule 13.1 or admonished 
under rule 13.5(b) may be ordered to make restitution to per- 
sons financially injured by the respondent's conduct. 

(b) Payment of Restitution. 

(1) A respondent ordered to make restitution must do so 
within 30 days of the date on which the decision requiring 
restitution becomes final, unless the decision provides other- 
wise or the respondent enters into a periodic payment plan 
with the Clerk or disciplinary counsel. 

(2) The Clerk or disciplinary counsel may enter into an 
agreement with a respondent for a reasonable periodic pay- 
ment plan if: 

(A) the respondent demonstrates in writing present 
inability to pay restitution and 

(B) the Clerk or disciplinary counsel consults with the 
persons owed restitution. 

(3) A respondent may ask the Chair to review an adverse 
determination by the Clerk or disciplinary counsel of the rea- 
sonableness of a proposed periodic payment plan for restitu- 
tion. The Chair directs the procedure for this review. The 
Chair's ruling is not subject to further review. If the Chair 
determines that the Board should review the matter, the Chair 
directs the procedure for Board review and the Board's deci- 
sion is not subject to further review. 

(c) Failure To Comply. A respondent's failure to make 
restitution when ordered to do so, or to comply with the terms 
of a periodic payment plan may be grounds for discipline. 


ELPOC 13.8 PROBATION 

(a) Conditions of Probation. A respondent LPO who 
has been sanctioned under rule 13.1 or admonished under 
tule 13.5(b) may be placed on probation for a fixed period of 
two years or less. 

(1) Conditions of probation may include, but are not lim- 
ited to requiring: 

(A) alcohol or drug treatment; 

(B) medical care; 

(C) psychological or psychiatric care; 

(D) professional office practice or management counsel- 
ing; or 

(E) periodic audits or reports. 

(2) Upon the Clerk or disciplinary counsel's request, the 
Chair may appoint a suitable person to supervise the proba- 
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tion. Cooperation with a person so appointed is a condition 
of the probation. 

(b) Failure To Comply. Failure to comply with a con- 
dition of probation may be grounds for discipline and any 
sanction imposed must take into account the misconduct 
leading to the probation. 


ELPOC 13.9 COSTS AND EXPENSES 

(a) Assessment. The Board's and the Association's costs 
and expenses may be assessed as provided in this rule against 
any respondent LPO who is ordered sanctioned or admon- 
ished. 

(b) Costs Defined. The term "costs" for the purposes of 
this rule includes all monetary obligations, except attorney 
fees, reasonably and necessarily incurred by the Board or the 
Association in the complete performance of its duties under 
these rules, whether incurred before or after the filing of a 
formal complaint. Costs include, by way of illustration and 
not limitation: 

(1) court reporter charges for attending and transcribing 
depositions or hearings; 

(2) process server charges; 

(3) necessary travel expenses of hearing officers, hearing 
panel members, disciplinary counsel, the Clerk, investiga- 
tors, or witnesses; 

(4) expert witness charges; 

(5) costs of conducting an examination of books and 
records or an audit under title 15; 

(6) costs incurred in supervising probation imposed 
under rule 13.8; 

(7) telephone toll charges; 

(8) fees, costs, and expenses of a lawyer appointed under 
rule 8.2 or rule 8.3; 

(9) costs of copying materials for submission to the dis- 
cipline committee, a hearing officer or panel, or the Board; 
and 

(10) compensation provided to hearing officers or panel 
members under rule 2.9. 

(c) Expenses Defined. "Expenses" for the purposes of 
this rule means a reasonable charge for attorney fees and 
administrative costs. Expenses assessed under this rule may 
equal the actual expenses incurred by the Board or the Asso- 
ciation, but in any case cannot be less than the following 
amounts: 

(1) for an admonition that is accepted under rule 13.5(a), 
$750; 

(2) for a matter that becomes final without review by the 
Board, $1,500; 

(3) for a matter that becomes final following Board 
review, without review by the Supreme Court, a total of 
$2,000; 

(4) for a matter reviewed by the Supreme Court but not 
requiring briefing, a total of $2,500; and 

(5) for a matter reviewed by the Supreme Court in which 
briefing is required, a total of $3,000. 

(d) Statement of Costs and Expenses, Exceptions, and 
Reply. 

(1) Timing. Disciplinary counsel or the Clerk must file a 
statement of costs and expenses with the Clerk within 20 days 
from any of the following events: 

(A) an admonition is accepted; 
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(B) the decision of a hearing officer or panel or the Board 
imposing an admonition or a sanction becomes final; 

(C) a notice of appeal from a Board decision is filed and 
served; or 

(D) the Supreme Court enters an order requiring briefing 
in a matter it is reviewing. 

(2) Content. A statement of costs and expenses must 
state with particularity the nature and amount of the costs 
claimed and also state the expenses requested. The Clerk or 
disciplinary counsel must sign the statement, and this signa- 
ture constitutes a certification that all reasonable attempts 
have been made to insure the statement's accuracy. 

(3) Service. The Clerk serves a copy of the statement on 
the respondent. 

(4) Exceptions. The respondent may file exceptions no 
later than 20 days from service of the statement of costs and 
expenses. 

(5) Reply. Disciplinary counsel may file a reply no later 
than ten days from service of any exceptions. 

(e) Assessment. The Chair enters an order assessing 
costs and expenses in favor of the Association after the expi- 
ration of the time for filing exceptions or replies. 

(f) Review of Chair's Decision. 

(1) Matters Reviewed by Court. In matters reviewed by 
the Supreme Court, the Chair's decision is subject to review 
only by the Court. 

(2) All Other Matters. In all other matters, the following 
procedures apply: 

(A) Request for Review by Board. Within 20 days of 
service on the respondent of the order assessing costs and 
expenses, either party may file a request for Board review of 
the order. 

(B) Board Action. Upon the timely filing of a request, 
the Board reviews the order assessing costs and expenses, 
based on disciplinary counsel's statement of costs and 
expenses and any exceptions or reply, the decision of the 
hearing officer or panel or of the Board, and any written state- 
ment submitted by either party within the time directed by the 
Chair. The Board may approve or modify the order assessing 
costs and expenses. The Board's decision is final when filed 
and not subject to further review. 

(g) Assessment in Matters Reviewed by the Court. 
When a matter is reviewed by the Court, any order assessing 
costs and expenses entered by the Chair under section (e) and 
the statement of costs and expenses and any exceptions or 
reply filed in the proceeding are included in the record trans- 
mitted to the Court. Upon filing of an opinion by the Court 
imposing a sanction or admonition, costs and expenses may 
be assessed in favor of the Association under the procedures 
of RAP Title 14, except that "costs" as used in that title means 
any costs and expenses allowable under this rule. 

(h) Assessment Discretionary. Assessment of any or 
all costs and expenses may be denied if it appears in the inter- 
ests of justice to do so. 

(i) Payment of Costs and Expenses. 

(1) A respondent ordered to pay costs and expenses must 
do so within 30 days of the date on which the assessment 
becomes final, unless the order assessing costs and expenses 
provides otherwise or the respondent enters into a periodic 
payment plan with disciplinary counsel. 


WSR 08-13-023 


(2) The respondent must pay interest on any amount not 
paid within 30 days of the date the assessment is final at the 
maximum rate permitted under RCW 19.52.020. 

(3) Disciplinary counsel or the Clerk may enter into an 
agreement with a respondent for a reasonable periodic pay- 
ment plan if the respondent demonstrates in writing present 
inability to pay assessed costs and expenses. 

(A) Any payment plan entered into under this rule must 
provide for interest at the maximum rate permitted under 
RCW 19.52.020. 

(B) A respondent may ask the Chair to review an adverse 
determination by disciplinary counsel regarding specific con- 
ditions for a periodic payment plan. The Chair directs the 
procedure for this review. The Chair's ruling is not subject to 
further review. If the Chair determines that the Board should 
review the matter, the Chair directs the procedure for Board 
review, and the Board's decision is not subject to further 
review. 

(j) Failure To Comply. A respondent's failure to pay 
costs and expenses when ordered to do so or to comply with 
the terms of a periodic payment plan may be grounds for dis- 
cipline. 

(k) Costs in Other Cases. Rule 9.1 governs costs and 
expenses in cases resolved by stipulation. Rule 8.6 governs 
assessment of costs and expenses in disability proceedings. 

(A) Money Judgment for Costs and Expenses. After 
the assessment of costs and expenses is final, upon applica- 
tion by the Association, the Supreme Court commissioner or 
clerk may enter a money judgment on the order for costs and 
expenses if the respondent has failed to pay the costs and 
expenses as provided by this rule. The Association must 
serve the application for a money judgment on the respondent 
under rule 4.1. The respondent may file an objection with the 
commissioner or clerk within 20 days of service of the appli- 
cation. The sole issue to be determined by the commissioner 
or clerk is whether the respondent has complied with the duty 
to pay costs and expenses under this rule. The commissioner 
or clerk may enter a money judgment in compliance with 
RCW 4.64.030 and notify the Association and the respondent 
of the judgment. On application, the commissioner or clerk 
transmits the judgment to the clerk of the superior court in 
any county selected by the Association and notifies the 
respondent of the transmittal. The clerk of the superior court 
files the judgment as a judgment in that court without pay- 
ment of a filing fee. 


TITLE 14 - DUTIES ON SUSPENSION OR REVOCATION 


ELPOC 14.1 NOTICE TO CLIENTS IN WHICH LPO IS PRO- 
VIDING SERVICES; PROVIDING PROPERTY BELONGING TO 
CLIENTS IN WHICH LPO IS PROVIDING SERVICES 


(a) Providing Clients' Property. An LPO who has 
been suspended, revoked, or transferred to disability inactive 
status must provide each client to a transaction in which the 
LPO is providing services with the client's assets, files, and 
other documents in the LPO's possession. 

(b) Notice if Suspended for 60 Days or Less. An LPO 
who has been suspended for 60 days or less under rule 13.3 
must within ten days of the effective date of the suspension: 

(1) notify every client to a transaction in which the LPO 
is providing services, of the suspension, the reason therefor, 
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and of the LPO's consequent inability to act as an LPO after 
the effective date of the suspension, and advise each of these 
clients to seek prompt substitution of another LPO; and 

(2) notify the LPO's employer and all others seeking to 
employ the LPO of the suspension, the reason therefor, and 
consequent inability to act during the suspension. 

(c) Notice if Otherwise Suspended or Revoked An 
LPO whose license has been revoked, or suspended for more 
than 60 days as a disciplinary sanction, suspended for non- 
payment of fees or under Title 7 or APR 12 must within ten 
days of the effective date of the revocation or suspension 
notify every client to a transaction in which the LPO is pro- 
viding services of the LPO's inability to act as the LPO for the 
transaction and the reason therefor, and advise the client to 
seek LPO services elsewhere. 

(d) Notice if Transferred to Disability Inactive Status. 
An LPO transferred to disability inactive status, or his or her 
guardian if one has been appointed, must give all notices 
required by section (c), except that the notices need not refer 
to disability. 


ELPOC 14.2 LPO TO DISCONTINUE PRACTICE AS AN LPO 

A revoked or suspended LPO, or an LPO transferred to 
disability inactive status, must not practice as an LPO after 
the effective date of the revocation, suspension, or transfer to 
disability inactive status, and also must take whatever steps 
are necessary to avoid any reasonable likelihood that anyone 
will rely on him or her as an LPO. This rule does not pre- 
clude a revoked or suspended LPO, or an LPO transferred to 
disability inactive status, from disbursing assets held by the 
LPO to parties to transactions or other persons. 


ELPOC 14.3 AFFIDAVIT OF COMPLIANCE 

Within 10 days of the effective date of an LPO's revoca- 
tion, suspension, or transfer to disability inactive status, the 
LPO must serve on the Clerk an affidavit stating that the LPO 
has fully complied with the provisions of this title. The affi- 
davit must also provide a mailing address where communica- 
tions to the LPO may thereafter be directed. The LPO must 
attach to the affidavit copies of the form letters of notification 
sent to the parties to transactions in which the LPO was pro- 
viding services together with a list of names and addresses of 
all persons, entities or parties to whom notices were sent. 
The affidavit is a confidential document except the LPO's 
mailing address is treated as a change of mailing address. 


ELPOC 14.4 LPO TO KEEP RECORDS OF COMPLIANCE 

When an LPO's certification has been revoked, sus- 
pended, or transferred to disability inactive status the LPO 
must maintain written records of the various steps taken by 
him or her under this title, so that proof of compliance will be 
available in any subsequent proceeding. 


TITLE 15 - AUDITS AND TRUST 
ACCOUNT OVERDRAFT NOTIFICATION 


ELPOC 15.1 AUDIT AND INVESTIGATION OF BOOKS AND 
RECORDS 


The Board and its Chair have the following authority to 
examine, investigate, and audit the books and records of any 
LPO and Closing Firm to ascertain and obtain reports on 
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whether the LPO or Closing Firm has been and is complying 
with LPORPC 1.12A and B: 

(a) Random Examination. The Board may authorize 
examinations of the books and records of any LPO or Closing 
Firm selected at random. Only the books and records of 
transactions in which an LPO participated may be examined 
in an examination under this section. 

(b) Particular Examination. Upon receipt of informa- 
tion that a particular LPO or Closing Firm may not be in com- 
pliance with LPORPC 1.12A and B the Chair may authorize 
an examination limited to the LPO or Closing Firm's books 
and records. Information may be presented to the Chair with- 
out notice to the LPO or Closing Firm. Disclosure of this 
information is subject to rules 3.1 - 3.4. 

(c) Audit. After an examination under section (a) or (b), 
if the Chair determines that further examination is warranted, 
the Chair may order an appropriate audit of the LPO's or 
Closing Firm's books and records, including verification of 
the information in those records from available sources. 


ELPOC 15.2 COOPERATION OF LPO 

Any LPO or Closing Firm who is subject to examination, 
investigation, or audit under rule 15.1 must cooperate with 
the person conducting the examination, investigation, or 
audit, subject only to the proper exercise of any privilege 
against self-incrimination, by: 

(a) producing forthwith all evidence, books, records, and 
papers requested for the examination, investigation, or audit; 

(b) furnishing forthwith any explanations required for 
the examination, investigation, or audit; 

(c) producing written authorization, directed to any bank 
or depository, for the person to examine, investigate, or audit 
trust and general accounts, safe deposit boxes, and other 
forms of maintaining trust property by the LPO or Closing 
Firm in the bank or depository. 


ELPOC 15.3 DISCLOSURE 

The examination and audit report are only available to 
the Board, Clerk, disciplinary counsel, and the LPO or Clos- 
ing Firm examined, investigated, or audited, and to the 
Supreme Court on its request, unless a disciplinary proceed- 
ing is commenced in which case the disclosure provisions of 
Title 3 apply. 


ELPOC 15.4 TRUST ACCOUNT OVERDRAFT NOTIFICA- 
TION 

(a) Overdraft Notification Agreement Required. 
Every bank, credit union, savings and loan association, or 
qualified public depository referred to in LPORPC 1.12A(i) 
will be approved as a depository for LPO trust accounts if it 
files with the Association's Disciplinary Board an agreement 
as provided for under ELC 15.4 (a) and (b). The Associa- 
tion's Disciplinary Board annually publishes a list of 
approved financial institutions. 

(b) Costs. Nothing in these rules precludes a financial 
institution from charging a particular LPO or Closing Firm 
for the reasonable cost of producing the reports and records 
required by this rule, but those charges may not be a transac- 
tion cost charged against funds payable to the Legal Founda- 
tion of Washington under LPORPC 1.12A (D(L). 

(c) Notification by LPO. Every LPO or Closing Firm 
who receives notification that any instrument presented 
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against the LPO's or Closing Firm's trust account was pre- 
sented against insufficient funds, whether or not the instru- 
ment was honored, must promptly notify the Clerk of the 
Limited Practice Board of the following information: 


(A) the identity of the financial institution; 

(B) the identity of the LPO or Closing Firm; 
(C) the account number; and 

(D) either: 

(i) the amount of overdraft and date created; or 


(ii) the amount of the returned instrument(s) and the date 
returned. 


The LPO or Closing Firm must include a full explanation 
of the cause of the overdraft. 


ELPOC 15.5 DECLARATION 


(a) Declaration. The Association annually sends each 
active LPO a written declaration designed to determine 
whether the LPO or the LPO's Closing Firm is complying 
with LPORPC 1.12A & B. Each active LPO must complete, 
execute, and deliver to the Association this declaration by the 
date specified in the declaration. 


(b) Noncompliance. Failure to file the declaration by 
the date specified in section (a) is grounds for discipline. 
This failure also subjects the LPO who has failed to comply 
with this rule to a full audit of his or her books and records, or 
the Closing Firm's records, as provided in rule 15.1(c), upon 
request of the Clerk or disciplinary counsel to the discipline 
committee. A copy of any request made under this section 
must be served on the LPO. The request must be granted on 
a showing that the LPO has failed to comply with section (a) 
of this rule. If the LPO should later comply, the discipline 
committee has discretion to determine whether an audit 
should be conducted, and if so the scope of that audit. An 
LPO or Closing Firm audited under this section is liable for 
all actual costs of conducting such audit, and also a charge of 
$100 per day spent by the auditor in conducting the audit and 
preparing an audit report. Costs and charges are assessed in 
the same manner as costs under rule 5.3(e). 


ELPOC 15.6 REGULATIONS 


The Board may adopt regulations regarding the powers 
in this title subject to the approval of the Board of Governors 
and the Supreme Court. 


TITLE 16 - EFFECT OF THESE RULES 
ON PENDING PROCEEDINGS 


ELPOC 16.1 EFFECT ON PENDING PROCEEDINGS 


These rules and any subsequent amendments will apply 
in their entirety, on the effective date as ordered by the 
Supreme Court, to any pending matter or investigation that 
has not yet been ordered to hearing. They will apply to other 
pending matters except as would not be feasible or would 
work an injustice. The hearing officer or panel chair assigned 
to hear a matter, or the Chair in a matter pending before the 
Board, may rule on the appropriate procedure with a view to 
insuring a fair and orderly proceeding. 
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SUGGESTED AMENDMENT 


RULES OF PROFESSIONAL CONDUCT (RPC) 
RULE 1.15A SAFEGUARDING PROPERTY 


(a) This Rule applies to (1) property of clients or third 
persons in a lawyer's possession in connection with a repre- 
sentation and (2) escrow and other funds held by a lawyer 
incident to the closing of any real estate or personal property. 
For all transactions in which a lawyer has selected, prepared, 
or completed legal documents for use in the closing of any 
real estate or personal property transaction, the lawyer must 
insure that all funds received or held by the closing firm inci- 
dental to the closing of the transaction, including advances 
for costs and expenses, are held and maintained as set forth in 
this rule or LPO RPC 1.12A, and that the lawyer complies 
with the duties imposed on limited practice officers by that 
tule. 

(b) [No change]. 

(c) [No change]. 

(d) [No change]. 

(e) [No change]. 

(f) [No change]. 

(g) [No change]. 

(h) [No change]. 

(i) [No change]. 

(j) [No change]. 


Washington Comments 
[No change]. 
SUGGESTED AMENDMENT 


RULES FOR ENFORCEMENT OF LAWYER CONDUCT (ELC) 
RULE 15.4 TRUST ACCOUNT OVERDRAFT NOTIFICATION 


(a) Overdraft Notification Agreement Required. 
Every bank, credit union, savings bank, or savings and loan 
association referred to in RPC 1.15A() and LPO RPC 1.12A 
(i) will be approved as a depository for lawyer trust accounts 
and LPO trust accounts if it files with the Disciplinary Board 
an agreement, in a form provided by the Board, to report to 
the Board if any properly payable instrument is presented 
against a lawyer, LPO or closing firm trust account contain- 
ing insufficient funds, whether or not the instrument is hon- 
ored. The agreement must apply to all branches of the finan- 
cial institution and cannot be canceled except on 30 days' 
notice in writing to the Board. The Board annually publishes 
a list of approved financial institutions. 

(b) Overdraft Reports. 

(1) The overdraft notification agreement must provide 
that all reports made by the financial institution must contain 
the following information: 

(A) the identity of the financial institution; 

(B) the identity of (1) the lawyer or law firm, or (2) the 
limited practice officer or closing firm; 

(C) the account number; and 

(D) either: 

(i) the amount of overdraft and date created; or 
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(ii) the amount of the returned instrument(s) and the date 
returned. 

(2) The financial institution must provide the informa- 
tion required by the notification agreement within five bank- 
ing days of the date the item(s) was paid or returned unpaid. 

Reviser's note: The typographical errors in the above material 


occurred in the copy filed by the State Supreme Court and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 


Reviser's note: The brackets and enclosed material in the text of the 
above section occurred in the copy filed by the agency and appear in the Reg- 
ister pursuant to the requirements of RCW 34.08.040. 
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WSR 08-15-004 
NOTICE OF PUBLIC MEETINGS 
CONVENTION AND TRADE 
CENTER 
[Filed July 3, 2008, 11:13 a.m.] 


A regular meeting of the Washington state convention 
and trade center board of directors will be held on Tuesday, 
July 15, 2008, at 12:30 p.m. in Room 2B of the Convention 
Center, 800 Convention Place, Seattle. 

If you have any questions regarding this meeting, please 
call (206) 694-5000. 


08-15-012 


AGENDA 
DEPARTMENT OF LICENSING 
[Filed July 7, 2008, 8:58 a.m.] 


Following is the rule-making agenda for the department of licensing. This agenda is sent as a requirement of RCW 


34.05.314. 


Feel free to contact Ramona Provost if you need any assistance concerning this matter at 359-4017. 


RULE-MAKING AGENDA FOR RULES UNDER DEVELOPMENT 


JULY 2008 
CR-101 CR-102 PROGRAM SUBJECT 

97-11-002 Driver responsibility Procedural rules regarding the revocation and restoration of driv- 
ing privileges of those forced to be an [a] habitual traffic 
offender under chapter 46.65 RCW, including rules regarding the 
right to a hearing. 

03-15-108 UCC Possible adjustments to fees changed by the program WAC 308- 
30-100. 

03-17-029 Camping resorts Fee adjustment to chapter 308-420 WAC, regulating camping 
resorts. 

05-07-044 Dealers WAC 308-66-110, 308-66-155, 308-66-157, 308-66-190. 

05-07-070 Dealers WAC 308-90-120. 

05-07-071 Dealers WAC 308-66-180. 

05-11-104 Title and registration Chapters 308-56A, 308-96A WAC, implementing 2SSB 5916. 

06-22-105 Motorcycle Establish basic requirements governing the operation and scope 
of motorcycle education courses offered by commercial busi- 
nesses. 

07-03-147 Appraisers Chapter 308-125 WAC. 

07-10-016 Driver training schools | Driver training school program, professional development edu- 
cation, school and instructor approval. 

07-10-053 Architects Chapter 308-12 WAC. 

07-10-054 08-11-109 Landscape architects Chapter 308-13 WAC. 

07-13-081 Title and registration WAC 308-56A-140. 

07-14-058 Real estate WAC 308-124A-460. 

07-15-011 Dealers Chapter 308-63 WAC. 

07-19-066 07-23-037 Title and registration WAC 308-56A-150. 

07-23-013 Court reporters Chapter 308-14 WAC, Court reporters. 

08-06-001 Funeral WAC 308-48-010. 

08-08-015 Bail bond Implement ESSB 6437, chapter 308-19 WAC. 

08-07-004 Engineers Chapter 196-26A WAC, Engineer and land surveyor fees. 

Miscellaneous [80] 
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CR-101 CR-102 PROGRAM SUBJECT 
08-08-081 Title and registration WAC 308-96A-560. 
08-09-058 Employment agency WAC 308-33-110, 308-33-120, 308-33-130. 
08-08-082 Title and registration Chapter 308-96A WAC, new rule to allow family members of 
armed forces members killed in action to receive license plates. 
08-09-033 UCC WAC 308-390-105 Fees. 
08-08-122 Cosmetology Chapter 308-20 WAC, Apprenticeship. 
08-09-087 Title and registration WAC 308-56A-530. 
08-09-088 Title and registration WAC 308-96A-175. 
07-16-136 08-11-053 Commercial driver WAC 308-100-005, 308-100-031, 308-100-033, 308-100-035, 
license 308-100-038. 
08-11-054 Driver examining Senior driver accident prevention program. 
08-11-045 Appraiser Chapter 308-125 WAC. 
08-11-046 Appraiser Chapter 308-125 WAC. 
08-12-111 Cosmetology Chapter 308-20 WAC. 


WSR 08-15-013 
NOTICE OF PUBLIC MEETINGS 
OFFICE OF THE STATE ACTUARY 
(Select Committee on Pension Policy) 
[Filed July 7, 2008, 9:15 a.m.] 


The August 12, 2008, select committee on pension pol- 
icy full and executive committee meeting has been cancelled. 
There will be no subgroup meeting August 11, 2008. 

If you have any questions please give Kelly Burkhart a 
call at 786-6142. 


WSR 08-15-022 
NOTICE OF PUBLIC MEETINGS 
UNIVERSITY OF WASHINGTON 
[Filed July 8, 2008, 11:12 a.m.] 


Change of Place of the October 2008 
Board of Regents' Meeting 


At the direction of the president of the board of regents, 
the place of the University of Washington board of regents 
meeting scheduled on Thursday, October 16, has been 
changed. The new schedule is noted below. 

The Thursday, October 16, 2008, meeting of the board of 
regents scheduled for 3:00 p.m. in Seattle, Washington, on 
the University of Washington campus in the Peterson Room 
of the Allen Library will be held on Thursday, October 16, 
2008, at 3:00 p.m. at the UW Tower, Room T-22. 

Please publish this change in state register at your earli- 
est convenience, but no later than twenty days prior to the 
October 16, 2008, meeting. If you have any questions 
regarding meetings of the board of regents, please contact the 
board of regents' office at (206) 543-1633. 


submitted within fourteen days after appearance of this 


Ramona Provost 
Rules Coordinator 


WSR 08-15-024 
NOTICE OF PUBLIC MEETINGS 
WESTERN WASHINGTON UNIVERSITY 
[Filed July 8, 2008, 12:03 p.m.] 


Western Washington University's board of trustees has 
canceled their August 7, 2008, board meeting. The next reg- 
ularly scheduled board meeting will convene August 8, 2008, 
1 p.m., at Safeco Field, Ellis Pavillion [Pavilion] (off home 
plate street entrance). Any questions regarding the meeting 
schedule can be directed to Elizabeth Sipes, secretary to the 
board of trustees, at (360) 650-3998. 


WSR 08-15-027 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Aging and Disability Services Administration) 
[Filed July 8, 2008, 1:22 p.m.] 


NOTICE OF CHANGES TO STATE OF WASHINGTON 
NURSING FACILITY MEDICAID PAYMENT 
RATE METHODOLOGY 


The 2008 state legislature has passed changes to the 
method for determining facility-specific, per resident day 
medicaid payment rates for nursing facility care in Washing- 
ton. Unless otherwise indicated the changes are effective 
July 1, 2008. This notice includes a justification, description, 
and estimated rate impact of the changes. 

Please address any comments or questions concerning 
the changes to Edward H. Southon, Department of Social and 
Health Services, Aging and Disability Services Administra- 
tion, P.O. Box 45600, Olympia, WA 98504-5600, phone 
(360) 725-2469, fax (360) 493-9484. Comments should be 


notice. 
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JUSTIFICATION 


The changes are mandated by the 2008 Washington state 
legislature in chapter 255, Laws of 2008; chapter 263, Laws 
of 2008; and chapter 329, Laws of 2008, the state operating 
budget Supplemental Appropriations Act. 


NEW RATES AND PROPOSED CHANGES 
TO RATE METHODOLOGY 


In combination with a variety of other factors, including 
changes in the allowed costs of care, the methodological 
changes are estimated to result in a statewide average nursing 
facility medicaid payment rate of $159.34 per resident day, at 
a maximum, for state fiscal year 2008, running from July 1, 
2007, to June 30, 2008, and $165.04 for state fiscal year 
2009, running from July 1, 2008, to June 30, 2009. 

Chapter 255, Laws of 2008, amends the law concerning 
certificates of capital authorization (CCAs). A CCA is 
required for all new or replacement building construction, or 
for major renovation projects, receiving a certificate of need 
(CoN) or CoN exemption from the state department of health, 
before the expense of such construction or renovation is 
reflected in the medicaid rate paid to the nursing facility's 
contractor. Projects that do not exceed the expenditure mini- 
mum set under RCW 70.38.025 - currently, two million dol- 
lars - do not require a CoN or CoN exemption, and conse- 
quently do not require a CCA. The amendment gives the fol- 
lowing priority to CCA applications: First, renovation or 
replacement of existing facilities that incorporates innovative 
building designs that create more home-like settings; second, 
renovations of existing facilities; third, replacements of exist- 
ing facilities; and fourth, new facilities. Within each of the 
first three categories, priority shall be given to facilities with 
the greatest length of time since the last major renovation or 
construction. Within the priorities listed above, applications 
that do not receive approval in one state fiscal year because 
that year's authorization limit has been reached shall have pri- 
ority the following fiscal year if the applications are resub- 
mitted. Chapter 255 was effective June 12, 2008. 

Chapter 263, Laws of 2008, clarifies how the "budget 
dial" provided by RCW 74.46.421 shall be applied in an 
instance where a final order or judgment would result in an 
increase to a nursing facility's payment rate for a prior state 
fiscal year or years, and where that increase would result in 
the statewide weighted average payment rate set by the legis- 
lature for all facilities for such fiscal year or years being 
exceeded. In such case, the department shall increase the 
nursing facility's payment rate to meet the final order or judg- 
ment only to the extent that it does not result in the statewide 
weighted average payment rate for all facilities being 
exceeded. 

Chapter 263 clarifies that, effective July 1, 2007, compo- 
nent rate allocations for direct care shall be based on actual 
patient days regardless of whether a facility has converted 
banked beds to active service. 

Chapter 263 also clarifies that, in determining the 
median cost limits for the therapy care, support services, and 
operations component rates, the department shall apply the 
applicable minimum facility occupancy adjustment before 
creating the array of facilities' adjusted costs per adjusted res- 
ident day. The effective date of chapter 263 was June 12, 
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2008; however, the law contains a statement of legislative 
intent that it clarifies the enactment of chapter 8, Laws of 
2001 Ist sp. sess. and is curative, remedial, and retrospec- 
tively applicable to July 1, 1998. 

Chapter 329, Laws of 2008, the state operating budget 
Supplemental Appropriations Act, amended the statewide 
average nursing facility medicaid payment rates for state fis- 
cal years 2008 and 2009, as noted above. Additionally, it 
provided for a low-wage worker add-on to the medicaid nurs- 
ing facility payment rate, beginning July 1, 2008. The low- 
wage worker add-on shall not exceed $1.57 per resident day 
per facility, for those facilities electing to receive the add-on. 


WSR 08-15-028 
AGENDA 
UNIVERSITY OF WASHINGTON 
[Filed July 8, 2008, 1:24 p.m.] 


Semiannual Agenda for Rules Under Development 
(Per RCW 34.05.314) 
July 2008 


1. Rule making concerning a new chapter for animal 
control, currently part of chapter 478-124 WAC, General 
conduct code for the University of Washington, will continue 
during the second half of 2008. 

2. Housekeeping amendments for several Title 478 
WAC rules are anticipated during the second half of 2008. 

3. Rule making for chapter 478-276 WAC, Governing 
access to public records, is anticipated during the second half 
of 2008. 

For more information concerning the above rules contact 
Rebecca Goodwin Deardorff, Director of Rules Coordina- 
tion, University of Washington, Box 355509, Seattle, WA 
98195, phone (206) 543-9219, fax (206) 221-6917, e-mail 
rules@u.washington.edu. 


WSR 08-15-029 
POLICY STATEMENT 
UNIVERSITY OF WASHINGTON 
[Filed July 8, 2008, 2:37 p.m.] 


The University of Washington has recently created or 
revised the following policy statements: 


e "Equipment Acquisition Guidelines," revised effec- 
tive May 5, 2008 (Administrative Policy Statement 
61.3). 

e "Construction Capitalization Policy," revised effec- 
tive May 5, 2008 (Administrative Policy Statement 
61.8). 

e "University of Washington Public Art Commis- 
sion,” Executive Order No. 37, revised effective 
May 21, 2008 (University Handbook, Vol. 4, Part 
VII, Chapter 8). 

e "Campus Art Policies," revised effective May 21, 
2008 (University Handbook, Vol. 4, Part VII, Chap- 
ter 9). 
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e "Registration," revised effective June 23, 2008 
(University Handbook, Vol. 4, Part III, Chapter 2). 

e "Non-Discrimination and Affirmative Action," 
Executive Order No. 31, revised effective June 25, 
2008 (University Handbook, Vol. 4, Part I, Chapter 
2). 

e "Minimum Data Security Standards: Data Classifi- 
cation and Related Measures of Protection," effec- 
tive June 27, 2008 (Administrative Policy Statement 
2.10). 


To view any current policy statement from the Adminis- 
trative Policy Statements, see http://www.washington.edu/ 
admin/rules/APS/APSIndex.html; to view material from the 
University Handbook, see http://www.washington.edu/ 
faculty/facsenate/handbook/handbook.html. Or, to request a 
paper copy of any policy listed above, contact Rebecca 
Goodwin Deardorff, Director of Rules Coordination, Univer- 
sity of Washington, Box 355509, Seattle, WA 98195, e-mail 
rules@u.washington.edu, or fax (206) 221-6917. 


WSR 08-15-030 
NOTICE OF PUBLIC MEETINGS 
WHATCOM COMMUNITY COLLEGE 
[Filed July 8, 2008, 3:17 p.m.] 


The board of trustees of Whatcom Community College, 
District Number Twenty-One, has cancelled its Wednesday, 
July 9, 2008, regular board meeting and will hold its July 
board meeting on Tuesday, July 22, 2008, from 9 a.m. - 12 
noon in the Foundation Building Conference Room 201, on 
the college campus, 237 West Kellogg Road, Bellingham, 
WA 98226. The board plans to retreat into executive session 
at 1 p.m. - 3:30 p.m. to discuss personnel issues as provided 
by RCW 42.30.110(1): "g. ...to review the performance of a 
public employee." Board of trustees meetings are open to the 
public (executive sessions are exempt from this requisite). 


WSR 08-15-033 
ATTORNEY GENERAL'S OFFICE 
[Filed July 9, 2008, 10:45 a.m.] 


NOTICE OF REQUEST FOR ATTORNEY GENERAL'S OPINION 
WASHINGTON ATTORNEY GENERAL 


The Washington attorney general issues formal pub- 
lished opinions in response to requests by the heads of state 
agencies, state legislators, and county prosecuting attorneys. 
When it appears that individuals outside the attorney gen- 
eral's office have information or expertise that will assist in 
the preparation of a particular opinion, a summary of that 
opinion request will be published in the state register. If you 
are interested in commenting on a request listed in this vol- 
ume of the register, you should notify the attorney general's 
office of your interest by August 13, 2008. This is not the due 
date by which comments must be received. However, if you 
do not notify the attorney general's office of your interest in 
commenting on an opinion request by this date, the opinion 
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may be issued before your comments have been received. 
You may notify the attorney general's office of your intention 
to comment by calling (360) 664-3027, or by writing to the 
Office of the Attorney General, Solicitor General Division, 
Attention James Pharris, Deputy Solicitor General, P.O. Box 
40100, Olympia, WA 98504-0100. When you notify the 
office of your intention to comment, you may be provided 
with a copy of the opinion request in which you are inter- 
ested; information about the attorney general's opinion pro- 
cess; information on how to submit your comments; and a 
due date by which your comments must be received to ensure 
that they are fully considered. 

If you are interested in receiving notice of new formal 
opinion requests via e-mail, you may visit the attorney gen- 
eral's web site at www.atg.wa.gov/AGOOpinions/default. 
aspx for more information on how to join our Opinions List- 
Serv. 

The attorney general's office seeks public input on the 
following opinion request(s): 


Opinion Docket Nos. 08-06-08 and 08-07-01 
Requests by Bob Morton, et al., 
State Senator 7th District/ 
Kevin Van De Wege, et al., 
State Representative, 24th District 


Does a city in Washington have authority to enact a 
local law that prohibits possession of firearms on city 
property or in city-owned facilities? 


WSR 08-15-037 
INTERPRETIVE OR POLICY STATEMENT 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
[Filed July 9, 2008, 1:40 p.m.] 


Notice of Interpretive or Policy Statement 


In accordance with RCW 34.05.230(12), following is a 
list of policy and interpretive statements issued by the depart- 
ment of social and health services. 


Economic Services Administration 
Division of Child Support 


Document Title: Administrative Policy 3.02: Authori- 
zation of Disbursements. 

Subject: Authorization of disbursements. 

Effective Date: July 7, 2008. 

Document Description: This policy identifies approval 
authority for authorizing disbursements (payments), estab- 
lishes responsibility at each level, and identifies the proce- 
dure for authorizing approval authority. 

To receive a copy of the interpretive or policy state- 
ments, contact Jeff Kildahl, Division of Child Support, P.O. 
Box 11520, Tacoma, WA 98411-5520, phone (360) 664- 
5278, TDD/TTY (360) 753-9122, fax (360) 586-3274, e-mail 
JKildahl@dshs.wa.gov, web site http://www1.dshs.wa.gov/ 
des/. 
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WSR 08-15-038 
RULES COORDINATOR 
RECREATION AND CONSERVATION 
OFFICE 
[Filed July 9, 2008, 2:18 p.m.] 


Megan Duffy has been delegated as the new rules coor- 
dinator for the recreation and conservation office. She is 
replacing Greg Lovelady, who will no longer be serving in 
the rules coordinator position. 

Ms. Duffy's contact information is as follows: Megan 
Duffy, Policy and Planning Specialist, Recreation and Con- 
servation Office, P.O. Box 40917, Olympia, WA 98504- 
0917, (360) 725-3936, Megan.Duffy@rco.wa.gov. 

Kaleen Cottingham 
Director 


WSR 08-15-040 
AGENDA 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
[Filed July 10, 2008, 12:22 p.m.] 


Reviser's note: The material contained in this filing exceeded the 
page-count limitations of WAC 1-21-040 for appearance in this issue of the 
Register. It will appear in the 08-17 issue of the Register. 


WSR 08-15-045 
ATTORNEY GENERAL'S OFFICE 
[Filed July 11, 2008, 12:20 p.m.] 


NOTICE OF REQUEST FOR ATTORNEY GENERAL'S OPINION 
WASHINGTON ATTORNEY GENERAL 


The Washington attorney general issues formal pub- 
lished opinions in response to requests by the heads of state 
agencies, state legislators, and county prosecuting attorneys. 
When it appears that individuals outside the attorney gen- 
eral's office have information or expertise that will assist in 
the preparation of a particular opinion, a summary of that 
opinion request will be published in the state register. If you 
are interested in commenting on a request listed in this vol- 
ume of the register, you should notify the attorney general's 
office of your interest by August 13, 2008. This is not the due 
date by which comments must be received. However, if you 
do not notify the attorney general's office of your interest in 
commenting on an opinion request by this date, the opinion 
may be issued before your comments have been received. 
You may notify the attorney general's office of your intention 
to comment by calling (360) 664-3027, or by writing to the 
Office of the Attorney General, Solicitor General Division, 
Attention James Pharris, Deputy Solicitor General, P.O. Box 
40100, Olympia, WA 98504-0100. When you notify the 
office of your intention to comment, you may be provided 
with a copy of the opinion request in which you are inter- 
ested; information about the attorney general's opinion pro- 
cess; information on how to submit your comments; and a 
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due date by which your comments must be received to ensure 
that they are fully considered. 

If you are interested in receiving notice of new formal 
opinion requests via e-mail, you may visit the attorney gen- 
eral's web site at www.atg.wa.gov/AGOOpinions/default. 
aspx for more information on how to join our Opinions List- 
Serv. The attorney general's office seeks public input on the 
following opinion request(s): 


Opinion Docket No. 08-07-03, 
Request by Michael Murphy, State Treasurer 


1. Does the maximum occupancy-cost-per-square- 
foot provision of subsection (8) of the authorizing leg- 
islation apply to all or only to some of the proposed 
facilities? 

2. In calculating the occupancy cost-per-square-foot, 
must the calculation be performed on both a square 
foot AND a per-employee basis? 

3. In adjusting lease rates for "level of service" for 
comparison purposes, are capital facilities or quality 
of facilities appropriately treated as "services" under 
the authorizing legislation? 

4. Is there any ultimate cap on either the occupancy 
cost or the total dollar cost of the facilities to be 
financed? 

5. What are the legal consequences, if any, of an 
"inaccurate" certification by OFM? 

6. May the State Treasurer reject the OFM certifica- 
tion? 

7. What criteria should the State Finance Committee 
use to determine whether it is "reasonably certain" 
that the proposed financing lease is not state debt? 

8. Is the proposed financing lease a "financial con- 
tract" under RCW 39.94, and could it create "state 
debt"? 

9 Do some of the characteristics of the proposed 
transaction make it more akin to the unsuccessful 
attempt to avoid state debt in the 1955 State Building 
Financing Authority case? 

10. Does article VIII, section 1(h) of the Washington 
Constitution affect the legality of the Department of 
Information Services’ payment of rental amounts 
under the proposed financing lease? 

11. Do public works bidding laws apply to the con- 
struction of the facilities to be leased to the state? 
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WSR 08-15-048 
RULES OF COURT 
STATE SUPREME COURT 
[July, 2008] 


IN THE MATTER OF THE ADOPTION 
OF THE AMENDMENT TO CIR 4.2(g), 
STATEMENT OF DEFENDANT ON 
PLEA OF GUILTY TO NON-SEX 
OFFENSE, CrR 4.2(g), STATEMENT OF 


) ORDER 

) 

) 

) 

) 
DEFENDANT ON PLEA OF GUILTY TO ) 

) 

) 

) 

) 


NO. 25700-A-900 


SEX OFFENSE; JUCR 7.7, STATEMENT 
OF PLEA OF GUILTY AND CrRLJI 4.2(g), 
STATEMENT OF DEFENDANT ON 
PLEA OF GUILTY 


The Washington State Pattern Forms Committee having 
recommended the adoption of the proposed amendments to 
CrR 4.2(g), Statement of Defendant on Plea of Guilty to Non- 
Sex Offense, CrR 4.2(g), Statement of Defendant on Plea of 
Guilty to Sex Offense; JUCR 7.7, Statement of Plea of 
Guilty, and, CrRLJ 4.2(g), Statement of Defendant on Plea of 
Guilty, and the Court having determined that the proposed 
amendments will aid in the prompt and orderly administra- 
tion of justice and further determined that an emergency 
exists which necessitates an early adoption; 

Now, therefore, it is hereby 

ORDERED: 

(a) That the amendments as attached hereto are adopted. 

(b) That pursuant to the emergency provisions of GR 9 
()(1), the amendments will be published expeditiously and 
become effective upon publication. 

DATED at Olympia, Washington this__ day of July, 
2008. 


Alexander, C. J. 


C. Johnson, J. Owens, J. 
Madsen, J. Fairhurst, J. 
Sanders, J. J. M. Johnson, J. 
Chambers, J. Stephens, J. 


Reviser's note: The material contained in this filing exceeded the 
page-count limitations of WAC 1-21-040 for appearance in this issue of the 
Register. It will appear in the 08-17 issue of the Register. 


WSR 08-15-049 
AGENDA 
DEPARTMENT OF 
NATURAL RESOURCES 
[Filed July 11, 2008, 2:09 p.m.] 


Following is the department of natural resources' semi- 
annual rules development agenda for publication in the 
Washington state register, pursuant to RCW 34.05.314. 
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There may be additional rule-making activity not on the 
agenda as conditions warrant. 

Please call Jamey Taylor at (360) 902-1561, or e-mail at 
jamey.taylor@dnr.wa.gov if you have questions. 


RULES DEVELOPMENT AGENDA 
July 2008 to December 2008 


WAC Chapter | Purpose of rule being developed or 
or Section amended 

332-08 and Clarify administrative practice and pro- 

344-08 cedure rules. 

332-10 Update office addresses. 

332-24-710 Update boundary of forest protection 
zone in Kitsap County. 

332-24-720 Update boundary of forest protection 
zone in Pierce County. 

332-24-730 Update boundary of forest protection 
zone in King County. 

332-52 Revise and update rules to reflect current 
recreation and public access policy. 

332-120 and Update minimum standards for survey 

332-130 monuments and land boundary surveys. 

344-12 Update oil and gas rules. 


Bonnie Bunning 
Executive Director 
Policy and Administration 


WSR 08-15-053 
AGENDA 
DEPARTMENT OF AGRICULTURE 
[Filed July 11, 2008, 3:18 p.m.] 


Following is the department of agriculture's semi-annual 
tules development agenda for the period of July 1 through 
December 31, 2008. This document is being filed in compli- 
ance with RCW 34.05.314. 

The department may undertake additional rule-making 
activity as conditions warrant. If you have any questions, 
please call Teresa Norman at (360) 902-2043 or e-mail at 
thorman@agr.wa.gov. 
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Semi-Annual Rules Agenda 
July 1, 2008 - December 31, 2008 
P.O. Box 42560 


Olympia, WA 98504-2560 


WAC Number Rule Title Agency Contact CR-101 CR-102 CR-103 Subject of Rule Making 
Administrative Services 
Chapter 16-06 Public records. Dannie McQueen January 2007 | TBD TBD Amending the department public dis- 
Administrative Regula- closure rule to include the 2006 legis- 
tions Program Manager lative exemptions regarding animal 
(360) 902-1809 identification and animal diseases, and 
to update the chapter using plain talk 
standards. 
Animal Services Division 
Chapter 16-71 Equine infectious Lynn Briscoe March 2008 May 2008 July 2008 Equine diseases. 
anemia. Special Assistant to the 
State Veterinarian 
(360) 902-1987 
Chapter 16-80 Pseudorabies in Lynn Briscoe February 2007 | April 2008 July 2008 Swine diseases. 
swine. Special Assistant to the 
State Veterinarian 
(360) 902-1987 
Chapter 16-86 Duties of accredited | Lynn Briscoe September TBD TBD Amending training requirements for 
veterinarians— Special Assistant to the | 2008 veterinarians performing tuberculosis 
Training. State Veterinarian testing in cattle and bison. 
(360) 902-1987 
Chapter 16-610 Livestock brand Leslie Alexander Expedited N/A May 2008 Adding an additional special sale day. 
inspection. Livestock Identifica- March 2008 
tion Program Supervi- 
sor 
(509) 543-7383 
Commodity Inspection Division 
Chapter 16-439 Pears, summer and | Jim Quigley TBD TBD TBD Rewrite in a clear and readable format. 
fall. Fruit and Vegetable No new requirements. 
Inspection Program 
Manager 
(360) 902-1883 
Chapter 16-442 Winter pears. Jim Quigley TBD TBD TBD Rewrite in a clear and readable format. 
Fruit and Vegetable No new requirements. 
Inspection Program 
Manager 
(360) 902-1883 
Food Safety and Consumer Services 
Chapter 16-108 Washington state Claudia Coles December July 2008 July 2008 Suspending egg assessments for three 
eggs seals and Food Safety Program 2007 months. 
assessments. Manager 
(360) 902-1905 
NEW WAC LNMP enforce- Nora Mena October 2008 | February May 2009 Enforcement procedures, penalty 
ment rules. LNMP Program Man- 2009 matrix. 
ager 
(360) 902-2894 
Pesticide Management Division 
Chapter 16-230 Use of chemicals Cliff Weed July 2008 February March 2009 | Modify the nozzle requirements for air 
and chemically Compliance Program 2009 and ground applications. 
treated materials in | Program Manager 
certain counties. (360) 902-2036 
Chapter 16-231 Restricted use her- | Cliff Weed July 2008 February March 2009 | Modify the nozzle requirements for air 
bicides. Compliance Program 2009 and ground applications. 
Program Manager 
(360) 902-2036 
Chapter 16-232 Restricted use her- | Cliff Weed July 2008 February March 2009 | Modify the nozzle requirements for air 
bicides in certain Compliance Program 2009 and ground applications. 
counties. Program Manager 
(360) 902-2036 
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WAC Number Rule Title Agency Contact CR-101 CR-102 CR-103 Subject of Rule Making 

Chapter 16-228 Wood destroying Cliff Weed July 2008 February March 2009 | Modify wood destroying reporting 
organisms. Compliance Program 2009 requirements. 

Program Manager 
(360) 902-2036 

Plant Protection Division 

Chapter 16-218 Hops—Certifica- Royal Schoen CR-105 6/4/08 | N/A 8/6/08 The department is proposing to amend 
tion analyses— Chemical and Hop Lab the current rule by eliminating specific 
Fees. Program Manager chemical analyses the program is not 

(509) 225-2621 able to continue to perform. No exist- 
ing fees will be increased as a result of 
this change, and no new fees will be 
enacted. 

WAC 16-390- Apple pest certifica- | Brad White 6/3/08 7/23/08 9/10/08 The department is proposing to 

230 tion fee. Pest Program Manager remove a sunset provision in the rule 

(360) 902-2071 establishing the current apple pest cer- 
tification fee, so that the fee would 
remain at its current level. During the 
2008 legislative session, the Washing- 
ton state legislature authorized the 
Washington state department of agri- 
culture to increase the apple pest certi- 
fication fee (see chapter 329, Laws of 
2008). 

Chapter 16-470 Onion white rot dis- | Tom Wessels 6/3/08 7/23/08 9/10/08 The department is proposing to revise 
ease. Plant Services Program the current onion white rot disease rule 

Manager by adding Benton County to the exist- 

(360) 902-1984 ing pest-free area. In addition, the 
department may amend the existing 
language to increase its clarity and 
readability and update the language to 
conform to current industry and regu- 
latory standards. 

Chapter 16-662 Weights and mea- Kirk Robinson CR-105 N/A 12/30/08 The department is proposing to adopt 
sures—National Commission Merchants | 10/22/08 the most recent version of the NIST 
handbooks. Program Manager handbooks. 

(360) 902-1854 

Chapter 16-674 Weights and mea- Kirk Robinson CR-105 N/A 9/25/08 The department is proposing to delete 
sures—Exemp- Commission Merchants | 7/23/08 obsolete fees currently listed in WAC. 
tions, weighmas- Program Manager Beginning in 2006, these fees are 
ters and device reg- | (360) 902-1854 inconsistent with statute. No existing 
istration. fees will be increased as a result of this 

change, and no new fees will be 
enacted. 

Chapter 16-752 Noxious weed con- | Tom Wessels 1/23/08 7/23/08 9/17/08 The department is considering adding 


trol. 


Plant Services Program 
Manager 
(360) 902-1984 


additional species to the wetland and 
aquatic weed quarantine and the nox- 
ious weed seed and plant quarantine, 
revising the special permit language, 
and making the rule more clear and 
readable. 
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NOTICE OF PUBLIC MEETINGS 


BEEF COMMISSION 
[Filed July 14, 2008, 10:41 a.m.] 


Teresa Norman 
Rules Coordinator 


Ellensburg, Washington. Should you have questions, please 
contact Daniene Giessen at (206) 444-2902. 


The September 17, 2008, board meeting of the Washing- 
ton state beef commission has been changed to October 1 in 
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NOTICE OF PUBLIC MEETINGS 
BARLEY COMMISSION 
[Filed July 14, 2008, 10:41 a.m.] 


The Washington barley commission hereby complies 
with regulations as stated in RCW 42.30.075 and provides 
pertinent scheduled meeting changes, per the board of direc- 
tors, for publication in the state register. The start time and 
venue changes for the September meeting is submitted at 
least twenty days prior to the scheduled meeting dates. 


SEPTEMBER MEETING WAS PREVIOUSLY LISTED AS: 
Regular - September 17 (10:00 a.m.) and 18 (8:00 a.m.) 
907 West Riverside Avenue 

Spokane, WA 


PLEASE CHANGE 1ST DAY'S START TIME AND VENUE TO: 
September 17 (9:30 a.m.) and 18 (8:00 a.m.) 

Mirabeau Park Hotel & Convention Center 

1100 North Sullivan Road 

Spokane Valley, WA 


WSR 08-15-063 
NOTICE OF PUBLIC MEETINGS 
WHEAT COMMISSION 
[Filed July 14, 2008, 10:42 a.m.] 


The Washington wheat commission hereby complies 
with regulations as stated in RCW 42.30.075 and provides 
pertinent scheduled meeting changes, per the board of direc- 
tors, for publication in the state register. The start time and 
venue change for the September meeting is submitted at least 
twenty days prior to the scheduled meeting dates. 


SEPTEMBER MEETING WAS PREVIOUSLY LISTED AS: 
Regular - September 17 (10:00 a.m.) and 18 (8:00 a.m.) 
907 West Riverside Avenue 

Spokane, WA 


PLEASE CHANGE 1ST DAY'S START TIME AND VENUE TO: 
September 17 (9:30 a.m.) and 18 (8:00 a.m.) 

Mirabeau Park Hotel & Convention Center 

1100 North Sullivan Road 

Spokane Valley, WA 


WSR 08-15-064 
PUBLIC RECORDS OFFICER 
OFFICE OF 
ADMINISTRATIVE HEARINGS 
[Filed July 14, 2008, 10:42 a.m.] 


Robert Krabill, senior administrative law judge, is desig- 
nated as the public records officer for the office of adminis- 
trative hearings. Robert's contact information is as follows: 
Robert Krabill, Senior Administrative Law Judge, Office of 
Administrative Hearings, 2420 Bristol Court S.W., P.O. Box 
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42488, Olympia, WA 98504-2488, phone (360) 664-0843, 
fax (360) 664-8721, e-mail robert.krabill@oah.wa.gov. 

Selwyn Walters 

Deputy Chief 

Administrative Law Judge 


WSR 08-15-074 
NOTICE OF PUBLIC MEETINGS 
CLEMENCY AND PARDONS 
BOARD 
[Filed July 15, 2008, 9:55 a.m.] 


The Washington state clemency and pardons board 
hereby gives notice that a special hearing is scheduled for 
August 22, 2008, at 11:00 a.m., in Hearing Room A, of the 
John L. O'Brien Building, Olympia, Washington. The fol- 
lowing petition will be considered by the board: 


Petitioner: Petition For: 


Darold Stenson Commutation 


WSR 08-15-075 
NOTICE OF PUBLIC MEETINGS 
PUGET SOUND PARTNERSHIP 
[Filed July 15, 2008, 10:23 a.m.] 


SCIENCE PANEL WORKSHOPS 
Morning Session - Indicators and Benchmarks 
Afternoon Session - Integrated Ecosystem Assessment 
(IEA) 


Monday, July 21, 2008 
Northwest Fisheries Science Center Auditorium 
2725 Montlake Boulevard East 
Seattle 
10:00 a.m. - 4:00 p.m. 


For additional information, contact the partnership office 
at (360) 725-5463. 

Directions to The Northwest Fisheries Science Center, 
2725 Montlake Boulevard East, Seattle, WA 98112, (just 
south of the Montlake Bridge and next to the Seattle Yacht 
Club). 

Questions: Phone (206) 860-6795. 

Auditorium is in Center Building, Ground Floor. 


From I-5 southbound: 

Take 520/Bellevue exit off I-5 (exit is on the left side of 
the freeway while crossing over ship canal bridge and before 
downtown). 

Take the Montlake exit off 520 (first exit). 

Turn left at the light onto Montlake Boulevard. 

Turn left again at the next light onto Hamlin Street. 

Go about 3/4 of a block and take another left at facility 
entrance (NOAA sign). 

At the gate, check in with the gate guard who will give 
directions for parking. 
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From I-5 northbound: 

Take 520/Bellevue exit off I-5, exit 168B. 

Take the Montlake Boulevard exit off 520 (first exit). 

Turn left at the light onto Montlake Boulevard. 

Turn left again at the next light onto Hamlin Street. 

Go about 3/4 of a block and take another left at facility 
entrance (NOAA sign). 

At the gate, check in with the gate guard who will give 
directions for parking. 


WSR 08-15-076 
INTERPRETIVE STATEMENT 
DEPARTMENT OF AGRICULTURE 
[Filed July 15, 2008, 11:06 a.m.] 


Interpretive Statement 


Number: DO-02-2008. 

Subject: Purported limitation of liability insurance by 
structural pest inspectors. 

Description: In order to inform the structural pest 
inspection industry of the Washington state department of 
agriculture's interpretation of the minimum financial respon- 
sibility requirements for structural pest inspectors, the depart- 
ment issues this interpretive statement pursuant to RCW 
34.05.010(8) and 34.05.230. 

The Washington Pesticide Control Act in RCW 
15.58.445 - [15.58.]470 governs structural pest inspectors 
and any business that employs them. RCW 15.58.460 and 
[15.58].465 require structural pest inspectors or their employ- 
ing business to obtain and maintain evidence of financial 
responsibility in the form of errors and omissions insurance 
policies, surety bonds, a combination of both, or assigned 
accounts (also referred to as "financial coverage") in a total 
amount of not less than $25,000 in order to be licensed in this 
state. The purpose of this minimum financial coverage 
requirement is to protect the people of the state who do busi- 
ness with structural pest inspectors by ensuring a source for 
monetary recovery for clients who suffer damages as a result 
of an inspector's errors or omissions. Having financial cover- 
age can also help protect the assets of an inspector or the busi- 
ness that employs the inspector in the event of a claim. 

The minimum financial responsibility requirement is of 
such critical importance that the Washington legislature 
authorized the department in RCW 15.58.470 to immedi- 
ately suspend the license of a structural pest inspector who 
fails to maintain financial coverage in at least the minimum 
amount required by RCW 15.58.460 and [15.58].465. 

1. Pest Inspection Contracts: 

The department has become aware that certain structural 
pest inspectors attempt to make the statutorily-required 
amount of financial coverage unavailable to their clients by 
including clauses in their inspection contracts that purport to 
limit the liability of the inspector to just the cost of the inspec- 
tion. 

The department interprets RCW 15.58.460 through 
15.58.470 to mean that if an inspector (1) fails to maintain the 
required amount of financial coverage, or (2) executes a con- 
tract that has the potential effect of making the required 


WSR 08-15-077 


amount of financial coverage unavailable to its inspection cli- 
ents through a limitation of liability clause, the financial 
responsibility requirement of the inspector will be deemed to 
have fallen below the level required by RCW 15.58.460 and 
[15.58].465 to maintain licensure. In such case, the director, 
under RCW 15.58.470, may immediately suspend the 
inspector's license for failing to maintain the minimum finan- 
cial coverage during the licensing period. 


2. Pest Inspector Insurance Policies: 


As stated above, RCW 15.58.460 and [15.58].465 
require inspectors or their employing businesses to maintain 
$25,000 in financial coverage for errors and omissions. The 
department is aware of insurance policies that purport to 
exempt certain errors and omissions from coverage, or pur- 
port to reduce coverage below $25,000. The department 
believes such policies fail to meet an inspector's financial 
responsibility requirements under RCW 15.58.460 and 
[15.58].465. Accordingly, in such case, under RCW 15.58.- 
470 the director may immediately suspend the inspector's 
license. 

To receive a copy of this interpretive statement contact 
http://agr.wa.gov/LawsRules/ISNameIndex.htm; or Cliff 
Weed, Compliance Services Program Manager, phone (360) 
902-2036, or e-mail at cweed@agr.wa.gov; or Rules Coordi- 
nator, Administrative Regulations Office, Washington State 
Department of Agriculture, P.O. Box 42560, Olympia, WA 
98504-2560, phone (360) 902-1809, fax (360) 902-2092, 
TDD (360) 902-1996. 

Robert W. Gore 


Acting Director 


WSR 08-15-077 
AGENDA 


RECREATION AND 
CONSERVATION OFFICE 


(Recreation and Conservation Funding Board) 
(Salmon Recovery Funding Board) 
[Filed July 15, 2008, 11:35 a.m.] 


SEMIANNUAL RULE DEVELOPMENT AGENDA 
Recreation and Conservation Funding Board (RCFB) 
Salmon Recovery Funding Board (SRFB) 


To comply with RCW 34.05.314, the recreation and con- 
servation office (CRO), on behalf of the RCFB and SRFB, 
has prepared the following agenda for rules under develop- 
ment. As required, filing will be made with the code reviser 
for publication in the state register by January 31 and July 31 
each year. Within three days of publication, the RCO will 
provide copies to each person so requesting, the director of 
the office of financial management, the rules review commit- 
tee, and other state agencies that may reasonably be expected 
to have an interest in this subject. 


Contact: Megan Duffy, Rules Coordinator, (360) 725- 
3936, Megan.Duffy@rco.wa.gov. 


Miscellaneous 
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Rules Development Agenda, July 2008 


Reasons why rules on this subject 
Subject of possible | may be needed and what might be 
rule making accomplished 


Title 286 WAC 


Change the agency's name from 
interagency committee for outdoor 
recreation to the recreation and con- 
servation funding board and recre- 
ation and conservation office as 
required in HB 1813 (2007). 
Update code references such as the 
state's public disclosure law, 
recently changed from chapter 42.17 
RCW to chapter 42.56 RCW. 
Update section titles to an easier to 
understand format. Many titles have 
already been improved to this new 
format. 


Title 286 WAC 


Title 286 WAC 
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ing, City of Renton City Hall, Council Chambers, Room 702, 
1055 South Grady Way, Renton, WA 98057. 


WSR 08-15-091 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
[Filed July 17, 2008, 10:45 a.m., effective July 17, 2008] 


Because of some ASCII numbering system problems on 
the Washington state legislature WAC web site, DSHS needs 
to decodify and recodify sections in chapter 388-828 WAC. 
See the table below. 

Also, please add a new subheading to chapter 388-828 
WAC above these newly recodified sections entitled Resi- 
dential Algorithm. 


Current section number New section number 


388-828-10000 


388-828-9500 


WAC 286-06-045 | Move to amore logical location and 
clarify the text. 


WSR 08-15-079 
NOTICE OF PUBLIC MEETINGS 
WASHINGTON STATE UNIVERSITY 
[Filed July 15, 2008, 2:28 p.m.] 


The board of regents of Washington State University 
will hold its summer retreat in Walla Walla, Washington, on 
Tuesday, July 22, 2008, from 12:00 p.m. to 5:00 p.m., and on 
Wednesday, July 23, 2008, from 8:30 a.m. to 1:30 p.m. The 
board also will hold an executive session to conduct its 
annual review of the president. The retreat will be held in the 
North Vista conference room at the Walla Walla Country 
Club, 1390 Country Club Road. Final action will not be 
taken on any item of business. 

The regents are also invited to attend various social func- 
tions in the Walla Walla area, including a community-wide 
reception on Tuesday, July 22 at the Center for Enology and 
Viticulture on the Walla Walla Community College campus 
and a reception hosted by Baker Boyer Bank on Wednesday 
July 23. 

This notice is being sent by the direction of the chair of 
the board of regents pursuant to the requirements of the Open 
[Public] Meeting Act of 1971 (chapter 250, Laws of 1971 Ist 
ex. sess.), as amended. 


WSR 08-15-080 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF LICENSING 
(Home Inspector Board) 
[Filed July 16, 2008, 11:07 a.m.] 


First meeting of the home inspector board on August 7, 
2008, 9:00 a.m. to 12:00 noon, Home Inspector Board Meet- 
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388-828-10020 


388-828-9510 


388-828-10040 


388-828-9520 


388-828-10060 


388-828-9530 


388-828-10080 


388-828-9540 


388-828-10100 


388-828-9550 


388-828-10120 


388-828-9560 


388-828-10130 


388-828-9570 


388-828-10140 


388-828-9580 


388-828-10160 


388-828-9590 


388-828-10180 


388-828-9600 


388-828-10200 


388-828-9610 


388-828-10220 


388-828-9620 


388-828-10240 


388-828-9630 


388-828-10260 


388-828-9640 


388-828-10280 


388-828-9650 


388-828-10300 


388-828-9660 


388-828-10320 


388-828-9670 


388-828-10340 


388-828-9680 


388-828-10360 


388-828-9690 


388-828-10380 


388-828-9700 


Stephanie E. Schiller 
Rules Coordinator 


WSR 08-15-094 
NOTICE OF PUBLIC MEETINGS 
OFFICE OF 
CIVIL LEGAL AID 
[Filed July 17, 2008, 2:36 p.m.] 


The civil legal aid oversight committee established by 
section 4, chapter 105, Laws of 2005, will meet and conduct 
business on Friday, September 26, 2008. 
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What: Quarterly Meeting of the Civil Legal Aid 
Oversight Committee 

When: Friday, September 26, 2008 

Time: 9:30 a.m. — 3:30 p.m. 

Where: Radisson Gateway Hotel 


18118 Pacific Highway South 
SeaTac, WA 98188 


The agenda will include action on oversight committee 
business matters, receipt of the quarterly report from the 
director of the office of civil legal aid and other matters 
within the charge of the oversight committee. A detailed 
agenda will be available at the meeting. 

Accommodations: The civil legal aid oversight commit- 
tee fully complies with applicable laws ensuring access for 
persons with disabilities. Upon request, the civil legal aid 
oversight committee will make reasonable accommodation to 
ensure full accessibility and meaningful opportunity for inter- 
ested individuals to participate in the meeting, regardless of 
physical, mental, cognitive or other disabilities. Requests for 
translation services or assistive technology should be submit- 
ted at least forty-eight hours prior to the meeting in order to 
allow the oversight committee to accommodate. 

For further information about this meeting and/or to 
request reasonable accommodation, please contact James A. 
Bamberger, Director, Office of Civil Legal Aid, 1112 Quince 
Street S.E., Mailstop 41183, Olympia, WA 98504, (360) 704- 
4135, jim.bamberger@ocla.wa.gov. 


WSR 08-15-101 
NOTICE OF PUBLIC MEETINGS 
WALLA WALLA 
COMMUNITY COLLEGE 
[Filed July 17, 2008, 3:41 p.m.] 


The board of trustees of Walla Walla Community Col- 
lege, District Number Twenty, has canceled its regular board 
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meeting for the month of August; scheduled to be held on 
Wednesday, August 20, 2008. 

Please direct any questions to jerri.ramsey@wwec.edu 
or by phone (509) 527-4274. 


WSR 08-15-102 
NOTICE OF PUBLIC MEETINGS 
WALLA WALLA 
COMMUNITY COLLEGE 
[Filed July 17, 2008, 3:41 p.m.] 


The board of trustees of Walla Walla Community Col- 
lege, District Number Twenty, will hold a special (retreat) 
meeting on Tuesday, August 19, 2008, beginning at 9:30 a.m. 
in the Board Room of Walla Walla Community College, 500 
Tausick Way, Walla Walla, WA 99362. 

Please direct any questions to jerriramsey@wwec.edu 
or by phone (509) 527-4274. 


WSR 08-15-104 
AGENDA 
LIQUOR CONTROL BOARD 
[Filed July 18, 2008, 9:39 a.m.] 


Semi-Annual Rule-Making Agenda 
July 1, 2008 through December 31, 2008 


Following is the liquor control board's semi-annual rule- 
making agenda for publication in the Washington state regis- 
ter pursuant to RCW 34.05.314. 

There may be additional rule-making activity not on the 
agenda as conditions warrant. 

If you have questions about this rule-making agenda, 
please contact Pam Madson, Rules Coordinator, P.O. Box 
43080, Olympia, WA 98504-3080, phone (360) 664-1648, e- 
mail rules@liq.wa.gov. 


Current Activity 
Preproposal Proposal (CR-102) or Permanent 
WAC Chapter or Section(s) Subject Matter (CR-101) Expedited (CR-105) (CR-103) 
314-42 Rules review - general cleanup | WSR 04-08-109 WSR 08-09-048 Expect to file CR-103 7/08 
314-29 of rules that outline what hap- | Filed 4/6/04 Filed 4/9/08 
pens in an administrative hear- 
ing and other rules that imple- 
ment the Administrative Proce- 
dure Act. 
314-10 Rules review - youth access to | WSR 07-17-087 WSR 08-06-107 Expect to file CR-103 
tobacco rules. Filed 8/15/07 Filed 3/5/08 
Expect to refile 7/9/08 
314-60 Rules review - public records | WSR 07-21-101 Expect to file CR-102 
314-62 requests, annual reports, and Filed 10/19/07 
liquor pamphlets. 
314-48 Rules review - transportation | WSR 08-06-103 WSR 08-12-113 Expect to file CR-103 7/08 
of liquor. Filed 3/5/08 Filed 6/4/08 
314-76 Rules review - special orders. | WSR 08-06-105 Expect to file CR-102 7/08 | Expect to file CR-103 
Filed 3/5/08 
314-37 Rules review - liquor vendors. | Expect to file CR-101 
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WAC Chapter or Section(s) 


Subject Matter 


Current Activity 


Preproposal 
(CR-101) 


Proposal (CR-102) or 
Expedited (CR-105) 


Permanent 
(CR-103) 


314-64-010 
314-64-020 
314-64-040 
314-64-050 


Rules review - liquor samples. 


Expect to file CR-101 


Rules implementing legislation 


Licensing Process 


314-07-010 Definition (pub- 
lic institution) 


Implementing SSB 6540/06 - 
modifies the processing of 
liquor licenses. 


WSR 06-09-102 
Filed 4/19/06 


Expect to file CR-102 


314-09-010 
314-09-015 


Process for local government 
objections to liquor license 
renewals (technical correction). 


WSR 06-19-117 
Filed 9-20-06 


May be incorporated with 
other license processing rule 
making. 


314-09 (new sections) 


Implementing EHB 2113/07 - 
guidelines for interpreting the 
terms "pervasive pattern" and 
"unreasonably high number of 
DUI referrals" as part of the 
definition of chronic illegal 
activity included in a local gov- 
ernment objection to a liquor 
license application or renewal 
of a liquor license. 


WSR 07-17-085 
Filed 8/15/07 


New Hotel License 


314-02-005 What is the pur- 
pose of this chapter? 
314-02-010 Definitions. 
314-02-041 What is a hotel 
license? (new sections) 


Implementing portions of 
E2SSB 5859 - establishing a 
hotel liquor license. 


WSR 08-02-090 
Filed 1/2/08 


WSR 08-12-114 
Filed 6/4/08 


Expect to file CR-103 


Tied House Exceptions 


314-05-020 What is a special 
occasion license? 


Implementing SHB 3128/06 - 
allows winery licensees to sit 
on boards of charitable non- 
profit organizations holding 
retail liquor licenses. 


WSR 06-09-105 
Filed 4/19/08 


Expect to file CR-102 


314-05-020 What is a special 
occasion license? 
314-05-030 Guidelines for 
special occasion license 
events. 


E2SSB 5859 - allowing a non- 
profit winery trade organiza- 
tion to hold a special occasion 
license. 

SSB 6770/08 - allows domestic 
breweries and wineries to fur- 
nish beer and wine without 
charge to nonprofit trade asso- 
ciations. 


WSR 08-15-070 
Filed 7/15/08 


Expect to file CR-102 


Brewery and microbrewery regulation 


314-20-015 Licensed brew- 
ers—Retail sales of beer on 
brewery premises—Spirit, 
beer and wine restaurant 
operation. 


Implementing HB 3154/06 - 
allows a domestic brewery or 
microbrewery holding a spirits, 
beer, and wine restaurant 
license to sell kegs "to go" of its 
own production and to sell its 
beer in small containers from 
the tap in the restaurant "to go." 


WSR 06-09-104 
Filed 4/19/06 


Expect to file CR-102 


314-20 (new sections) 


Implementing SSB 6572/08 - 
allows microbrewery to have 
an off-site warehouse. 


WSR 08-15-068 
Filed 7/15/08 


Expect to file CR-102 


Miscellaneous 
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WAC Chapter or Section(s) 


Subject Matter 


Current Activity 


Preproposal 
(CR-101) 


Proposal (CR-102) or 
Expedited (CR-105) 


Permanent 
(CR-103) 


Retail licensee regulation 


314-02-015 What is a spirits, 
beer, and wine restaurant 
license? 

314-02-060 What is a 
caterer's endorsement? 
314-02-120 How do licens- 
ees get keg registration 
forms? 


Implementing SSB 6770/08 - 
allows SBW restaurant to sell 
bottled wine for off-premises 
consumption; 

E2SSB 5859/07 - allows res- 
taurant licensees with a cater- 
ing endorsement to store alco- 
hol off the restaurant site; and 
HB 1349/07 - allows spirits, 
beer, and wine restaurant lic- 
ensees to sell kegs "to go." 


WSR 08-15-071 
Filed 7/15/08 


Expect to file CR-102 


Winery regulation 


314-24-220 Licensing and 
operation of bonded wine 
warehouses. 

314-24 (new sections) 


Implementing SSB 6770/08 - 
allows wineries to sell wine of 
their own production at retail 
for on or off premises con- 
sumption at additional winery 
location; and allows additional 
activity to take place at a 
bonded wine warehouse. 


WSR 08-15-072 
Filed 7/15/08 


Expect to file CR-102 


Craft distillery regulation 


314-28 (new sections) 


Implementing SHB 2959/08 - 
establishes a craft distillery 
license. 


WSR 08-15-069 
Filed 7/15/08 


Expect to file CR-102 


WSR 08-15-105 
PUBLIC RECORDS OFFICER 
DEPARTMENT OF 
INFORMATION SERVICES 
[Filed July 18, 2008, 10:07 a.m.] 


On July 1, 2008, I appointed Monika Vasil as the public 
records officer for the department of information services. 


public records, and generally ensuring compliance with the 
public record disclosure requirements of chapter 42.17 RCW. 


Ms. Vasil's contact information is as follows: 


Monika 


Vasil, Department of Information Services, 1110 S.E. Jeffer- 
son Street, P.O. Box 42445, Olympia, WA 98504-2445, 


Ms. Vasil will be responsible for the implementation of the 
department's rules and regulations regarding the release of 


WSR 08-15-116 
AGENDA 


DEPARTMENT OF TRANSPORTATION 
[Filed July 21, 2008, 9:32 a.m.] 


phone (360) 902-9887, fax (360) 586-1414. 


Gary Robinson 
Director 


Following is the department of transportation's July 1st through December 31, 2008, semi-annual rules development agenda 
for publication in the Washington state register pursuant to RCW 34.05.314. 


There may be additional rule-making activity not on this agenda as conditions warrant. 


Semi-Annual Rules Agenda 


RCW 34.05.314 
July 2008 - December 2008 
WAC Chapter Agency Approximate 
Chapter Title Sections Purpose of Rule Contact Filing Date 
468-06 Public access to infor- | ALL Updating rule. Cathy Downs Public Hearing 
mation and records. (360) 705-7761 7/28/08 
[93] Miscellaneous 
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WAC Chapter Agency Approximate 
Chapter Title Sections Purpose of Rule Contact Filing Date 
468-550 Safety oversight ofrail | ALL Amend language to comply Kathryn Taylor CR-103 Filed 
fixed guideway sys- with federal and state law. (360) 705-7920 7/15/08 
tems rules. 
468-310 Prequalification of 020 and Modifies the financial prequali- | Tim McGuigan CR-102 7/15/08 
ferry system contrac- | 050 fication requirements for the (206) 515-3601 Public Hearing 
tors. new ferry procurement which 8/27/08 
will include a larger ferry design 
than previously advertised. The 
changes are required in order to 
promote the competitive pro- 
cess by increasing the number 
of potential bidders. 
468-60 Trip reduction perfor- | 010 Revise policies to enhance pro- | Hiep Tran 9/08 
mance program. gram implementation processes. | (360) 705-7806 
468-300 State ferries and toll New Revise policies to toll for the Lucinda Brous- 9/08 
bridges. HOT lanes. sard 
(253) 534-4699 
468-070 Motorist information | 050 and Add new language regarding Rick Mowlds 9/15/08 
signs. 060 operating hours for recreational | (360) 705-7988 
businesses and revise the city 
population to match new statu- 
tory requirements; change the 
number of logos that can be dis- 
played for intersections from 
four to six. 
468-100 Uniform Relocation 100 To adopt mandatory require- Dianna Nausley 8/08 
Assistance and Real ments to have an appeal (360) 705-7329 
Property Acquisition reviewed at two internal levels 
Policies Act. before going to an administra- 
tive law judge. 
Cathy Downs 


WSR 08-15-120 
DEPARTMENT OF AGRICULTURE 
[Filed July 21, 2008, 3:12 p.m.] 


PUBLIC NOTICE FOR SPARTINA TREATMENT 
IN WESTERN WASHINGTON 


LEGAL NOTICE: The Washington state department of 
agriculture (WSDA) plant protection division is hereby noti- 
fying the affected public that the herbicides glyphosate (e.g. 
Aquamaster®, Aquaneat®, or Rodeo®) and imazapyr (e.g. 
Habitat® or Polaris AQ®), surfactants (e.g. Agri-Dex™, 
Class Act Next Generation™, Competitor™, Dyne-Amic™, 
Kinetic™, or LI-700™) and marker dyes may be used to con- 
trol invasive Spartina grass species between June 1, 2008, 
and October 31, 2008. Properly licensed pesticide applica- 
tors who have obtained coverage under the WSDA national 
pollutant discharge elimination system waste discharge gen- 
eral permit may apply glyphosate or imazapyr to control the 
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noxious weed Spartina on the saltwater tideflats of Grays 
Harbor, Hood Canal, Willapa Bay, Puget Sound, and the 
north and west sides of the Olympic Peninsula. 

Use of herbicides is one of the options used to control 
Spartina. These infestations may also be treated, but not 
eradicated, by mowing, digging, crushing, or covering. 

For more information, including locations of possible 
application sites or information on Spartina, contact the 
WSDA Spartina control program at (360) 902-1923. Or 
write WSDA Spartina Program, P.O. Box 42560, Olympia, 
WA 98504-2560. To contact the WSDA NPDES permit 
coordinator, call Brad White at (360) 902-2071. The Wash- 
ington state department of ecology 24-hour emergency num- 
ber for reporting concerns about Spartina treatments is (360) 
407-6562. 
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WSR 08-15-121 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF LICENSING 
(Title and Registration Advisory Committee) 
[Filed July 22, 2008, 8:08 a.m.] 


The next title and registration advisory committee meet- 
ing is: 


DATE: August 5, 2008 
TIME: 2:00 - 2:20 p.m. 
PLACE: Department of Licensing 


Highways Licenses Building 
Conference Room 104 
Olympia, Washington 


If you have any questions, please contact Angela Cherry, 
title and registration administrative assistant, at (360) 902- 
3756 or at acherry@dol.wa.gov. 


WSR 08-15-122 
NOTICE OF PUBLIC MEETINGS 
WENATCHEE VALLEY COLLEGE 
[Filed July 22, 2008, 8:55 a.m.] 


The Wenatchee Valley College board of trustees has 
decided to change their meeting date in November 2008 from 
November 26 to November 19, 2008. 


BOARD OF TRUSTEE MEETING SCHEDULE 2008 


Unless otherwise notified, work sessions will begin at 10 

a.m. and board of trustee meetings at 3 p.m. 
January 16, 2008 
February 20, 2008 
March 19, 2008 
April 16, 2008 (at Omak campus) 
May 21, 2008 
June 18, 2008 
July 15-16, 2008 (Board retreat) 
August 20, 2008 
*September 17, 2008 (Board retreat) 
October 15, 2008 (at Omak campus) 
November 19, 2008 
December 2008 - no meeting 


*This schedule is subject to change. 


WSR 08-15-124 
NOTICE OF PUBLIC MEETINGS 
RECREATION AND CONSERVATION 
OFFICE 
(Invasive Species Council) 
[Filed July 22, 2008, 9:06 a.m.] 


The next public meeting of the Washington invasive spe- 
cies council (WISC) will be Wednesday, August 8, 2008, 
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from 9:00 a.m. to 3:00 p.m. in Room 172, Natural 
Resources Building, 1111 Washington Street, Olympia, WA 
98501. 

For further information, please contact Rachel LeBaron 
Anderson, WISC, (360) 902-3012. 

WISC schedules all public meetings at barrier free sites. 
Persons who need special assistance, such as large type mate- 
rials, may contact Rachel LeBaron Anderson at the number 
listed above or by e-mail at Rachel.LeBaron@rco.wa.gov. 


WSR 08-15-162 
PROCLAMATION 
OFFICE OF THE GOVERNOR 
[Filed July 23, 2008, 9:34 a.m.] 


PROCLAMATION BY THE GOVERNOR 
08-05 


WHEREAS, a truck towing an over-height load struck an I-5 
overpass on July 10, 2008, in Skagit County, Washington, 
causing extensive damage to the overpass which continues to 
impact the citizens, property, and infrastructure of Washing- 
ton State; and 


The estimated cost to correct the damage is $1,115,000, 
requiring the approval of the Secretary of Washington State's 
Department of Transportation to commence repair work. An 
emergency condition restricting traffic to weight limits exists 
on the overpass. Conditions warrant emergency contracting 
procedures; and 


The Washington State Department of Transportation is coor- 
dinating resources to repair the overpass to alleviate the 
immediate impacts upon the infrastructure and is continuing 
to assess the magnitude of this event. 


NOW, THEREFORE, I, Christine O. Gregoire, Governor of the 
state of Washington, as a result of the above-noted situation 
and under Chapters 38.52 and 43.06 RCW, do hereby pro- 
claim that a State of Emergency exists in Skagit County in the 
State of Washington, and direct the plans and procedures to 
the Washington State Comprehensive Emergency Manage- 
ment Plan be implemented. State agencies and departments 
are directed to utilize state resources and to do everything 
reasonably possible to assist affected political subdivisions in 
an effort to respond to and recover from the event. 


Signed and sealed with the official seal of the state of Wash- 
ington this 17th day of July, A.D, Two Thousand and Eight at 
Olympia, Washington. 


By: 


Christine O. Gregoire 
Governor 


BY THE GOVERNOR: 
Sam Reed 
Secretary of State 
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WSR 08-15-163 
PROCLAMATION 
OFFICE OF THE GOVERNOR 
[Filed July 23, 2008, 9:35 a.m.] 


PROCLAMATION BY THE GOVERNOR 
08-04 


WHEREAS, current projected weather conditions and fire fuel 
conditions present a continuing high risk of severe wild-fires 
in Washington State; and 


Multiple fires in Eastern Washington currently require the 
use of significant levels of fire fighting resources; and 


Significant fires have damaged several homes and may result 
in additional damage to other homes, infrastructure, natural 
resources, and businesses beginning in July 2008, threatening 
citizens and property in Washington State; and 


The potential threat to life and property from wild-fires is 
extreme and could cause extensive additional damage to 
homes, public facilities, businesses, public utilities, and infra- 
structure in Washington State and endanger the public wel- 
fare; and 


Wild-fire fighting resources will be scarce throughout the 
state, region, and nation due to projected fire fighting efforts 
in other areas, and 


Wild-fire has the potential to cause injuries to the citizens and 
property in every county in Washington, and 


Current resource availability may not be adequate to address 
the outbreak of simultaneous large fires in Washington State 
and in such a case the Washington National Guard may be 
needed to assist other jurisdictions and agencies in fire fight- 
ing duties and other activities necessary for the protection of 
people, property, and the environment and/or the economy; 


NOW, THEREFORE, I, Christine O. Gregoire, Governor of the 
state of Washington, as a result of the above - noted situation 
and under Chapters 38.08, 38.52, 43.06, 43.20, 43.43, 43.70, 
and 70.05 RCW, do hereby proclaim that a State of Emer- 
gency exists in all the counties of Washington and direct the 
plans and procedures to the Washington State Comprehen- 
sive Emergency Management Plan be implemented. State 
agencies and departments are directed to utilize state 
resources and to do everything reasonably possible to assist 
affected political subdivisions in an effort to respond to and 
recover from the event. I also hereby order into active state 
service the organized militia of Washington State to include 
the National Guard and the State Guard, or such part thereof 
as may be necessary in the opinion of the Adjutant General, 
to perform such duties as directed by competent authority of 
the Washington Military Department. 


Additionally, the Washington State Military Department, 
Emergency Management Division is instructed to coordinate 
all event-related assistance to the affected areas. 


Signed and sealed with the official seal of the state of Wash- 
ington this 10th day of July, A.D, Two Thousand and Eight at 
Olympia, Washington. 
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By: 


Christine O. Gregoire 
Governor 


BY THE GOVERNOR: 
Sam Reed 
Secretary of State 


WSR 08-15-164 
NOTICE OF PUBLIC MEETINGS 
FORENSIC INVESTIGATIONS COUNCIL 
[Filed July 23, 2008, 9:35 a.m.] 


Pursuant to RCW 42.30.075, the forensic investigations 
council meeting scheduled for August 22, 2008, at the Wash- 
ington Counties Building in Olympia, Washington is being 
cancelled. 

If you have questions or need further information, con- 
tact David McEachran at (360) 676-6784. 


WSR 08-15-166 
AGENDA 
DEPARTMENT OF 
FINANCIAL INSTITUTIONS 
[Filed July 23, 2008, 9:48 a.m.] 


Semi-Annual Agenda for Rules Under Development 
July 1, 2008 - December 31, 2008 


DIVISION OF BANKS 

e Amendments to WAC 208-512-045(2), 208-544- 
020(1), 208-544-025, and 208-544-030 (1) and (2) 
to increase fees charged to entities regulated by the 
division of banks. 

e Adopt rules pursuant to SHB 2770 relating to appli- 
cation of the guidance on nontraditional mortgage 
product risks and the statement on subprime mort- 
gage lending to financial institutions. 

e Adopt disclosure form and rules pursuant to SHB 
2770 relating to residential mortgage loans. 


DIVISION OF CONSUMER SERVICES 


e Adoption of rule amendments under chapter 208- 
620 WAC (the Consumer Loan Act rules). This 
rule-making project was begun in 2007. 

e Amendments to chapter 208-620 WAC implement- 
ing legislation from the Laws of 2008 and generally 
revising the rules. 

e Adoption of rule amendments under chapter 208- 
630 WAC (the Check Cashers and Sellers Act). 

e Rule making under SHB 2770 (chapter 108, Laws of 
2008). 

e Amendments to chapter 208-660 WAC (the Mort- 
gage Broker Practices Act) implementing legisla- 
tion from the Laws of 2008 and generally revising 
the rules. 
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DIVISION OF CREDIT UNIONS 


e Amendments to chapter 208-418 WAC to increase 
fees paid by credit unions. 

e Adopt rules pursuant to SHB 2770 relating to appli- 
cation of the guidance on nontraditional mortgage 
product risks and the statement on subprime mort- 
gage lending to financial institutions. 

e Adopt disclosure form and rules pursuant to SHB 
2770 relating to residential mortgage loans. 


DIVISION OF SECURITIES 


e WAC 460-24A-040 and 460-24A-045, "holding 
out" as a "financial planner" or "investment counse- 
lor." 

e Chapter 460-80 WAC, Franchise registration, rules. 

e WAC 460-44A-500 through 460-44A-508, private 
and limited offering rules. 

e WAC 460-24A-005, 460-24A-105, 460-24A-108, 
and 460-24A-170, investment adviser custody rules. 

e WAC 208-705-010 Securities prosecution fund 
tules. 


WSR 08-15-170 
DEPARTMENT OF ECOLOGY 
[Filed July 23, 2008, 10:38 a.m.] 


Notification: Draft lead chemical action plan (CAP) 
complete and ready for public comment. 

This is to notify the public that the sixty day comment 
period for the draft lead CAP will begin on August 6, 2008, 
when the notice is published in the Washington state register. 
The comment period will end on October 6, 2008. The draft 
lead CAP will be posed on the ecology web site at www.ecy. 
wa.gov/programs/swfa/pbt/leadcap/. 

For information, or to request copies of the CAP, contact 
Holly Davies, PBT Chemical Action Plan Developer, Depart- 
ment of Ecology, P.O. Box 47600, Olympia, WA 98504- 
7600, phone (360) 407-7398, fax (360) 407-6102, e-mail 
hdav461@ecy.wa.gov. 

During the comment period, ecology will hold two pub- 
lic meetings on the draft CAP. One meeting will be held on 
the western side of the state, and one meeting will be held on 
the eastern side of the state. 

Ecology will accept written comments on the draft. 
Comments should reference specific text when possible. 
Please submit written comments to Holly Davies, Depart- 
ment of Ecology, P.O. Box 47600, Olympia, WA 98504- 
7600, fax (360) 407-6102, e-mail hdav461@ecy.wa.gov. 
Written, e-mailed and faxed comments must be received no 
later than 5 p.m., October 6, 2008. 
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WSR 08-15-172 
DEPARTMENT OF ECOLOGY 
[Filed July 23, 2008, 10:40 a.m.] 


PUBLIC NOTICE 


Public Hearing and Comment Period to Accept Com- 
ments on the Department of Ecology's Plan to Reissue the 
Industrial Stormwater General Permit 


Reissuing the Industrial Stormwater General Per- 
mit: The industrial stormwater NPDES and state waste dis- 
charge general permit, issued by the Washington state depart- 
ment of ecology (ecology) on August 21, 2002, and reissued 
on August 15, 2007, expired on May 31, 2008. Ecology has 
recently initiated a collaborative external advisory committee 
process to develop a simpler and more effective general per- 
mit. The committee will also address a broad range of related 
issues, including stormwater research and development, edu- 
cation and outreach, compliance inspections and enforce- 
ment. More information on the external advisory committee 
process is available at ecology's web site at http://www.ecy. 
wa.gov/programs/wq/stormwater/industrial/index.html. In 
the mean time, ecology proposes to reissue the expired gen- 
eral permit, without changes, with an expiration date of April 
30, 2009. The draft industrial stormwater general permit and 
fact sheet are available for review and public comment from 
August 6, 2008, through September 12, 2008. Ecology will 
host an informational workshop and public hearing on its 
proposal to reissue the industrial stormwater general permit. 
Ecology will accept written comments on the draft permit 
and fact sheet or oral comments can be given at the public 
hearing. 

Purpose of the Industrial Stormwater General Per- 
mit: The general permit provides coverage for industries 
located in Washington state that discharge stormwater associ- 
ated with industrial activities. Under federal and state water 
quality law (Federal Clean Water Act and State Water Pollu- 
tion Control Act); a permit is required for the discharge of 
wastewater. A discharge of stormwater associated with 
industrial activities is a discharge of wastewater. 

Most industrial activities that discharge stormwater 
either directly or indirectly to surface water are required to 
obtain permit authorization for their discharge unless they 
apply for and receive a "no exposure" certificate. Specifi- 
cally, facilities listed in the Code of Federal Regulations 
(CFR) at 40 C.F.R. Subpart 122.26 (b)(14)(i)-(xi), excluding 
(x), stormwater discharges, are included for coverage under 
the modified permit. A more complete listing of facilities 
and applicable standard industrial codes (SIC) can be found 
in the draft permit in Appendix #1-Section C, categories 1-9 
and 11. 

Applying for Coverage under the Industrial Storm- 
water General Permit: Facilities covered under the existing 
industrial stormwater general permit will be automatically 
covered under the reissued permit. New or unpermitted facil- 
ities may obtain coverage under the reissued general permit 
by submitting a complete permit application to ecology and 
satisfying all applicable public notice and State Environmen- 
tal Policy Act (SEPA) requirements (WAC 173-226-200). 
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The application is available online at http://www.ecy.wa. 
gov/biblio/ecy02084.html. 

Requesting Copies of the Permit: You may download 
copies of the draft permit and fact sheet from the web site 
www.ecy.wa.gov/programs/wq/stormwater/industrial/index. 
html; or you may request copies from Julie Robertson, phone 
(360) 407-6575, e-mail jrob461@ecy.wa.gov. 

Submitting Written and Oral Comments: Ecology 
will accept written and oral comments on the draft industrial 
stormwater general permit and fact sheet. Comments should 
reference specific text when possible. Comments may 
address the following: 


e Technical issues, 

e Accuracy and completeness of information, 

e The scope of facilities proposed for coverage, 

e Adequacy of environmental protection and permit 
conditions, or 

e Any other concern that would result from issuance 
of the revised permit. 


Ecology prefers comments be submitted by e-mail to 
industrialstormwatercomments@ecy.wa.gov. Written com- 
ments must be postmarked or received via e-mail no later 
than 5 p.m., Friday, September 12, 2008. 

You may provide oral comments by testifying at the pub- 
lic hearings. 

Submit written, hard copy comments to Julie Robertson, 
Department of Ecology, P.O. Box 47600, Olympia, WA 
98504-7600. 

Public Workshops/Hearings: The public workshop 
and hearing on the draft general permit will be held at the 
Washington State Department of Ecology, 300 Desmond 
Drive, Lacey, WA, (360) 407-6000, driving directions http:// 
www.ecy.wa.gov/images/offices/map_ hq swro.pdf, on Sep- 
tember 11, 2008, at 1 p.m. The purpose of the workshop is 
to explain ecology's rationale for reissuing the general permit 
for an interim period until it issues a revised permit in early 
2009. The purpose of the hearings is to provide an opportu- 
nity for people to give formal oral testimony and comments 
on the draft permit. 

Issuing the Final Industrial Stormwater General Per- 
mit: The final permit will be issued after ecology receives 
and considers all public comments. If public comments rep- 
resent a substantial departure from the scope or conditions in 
the original draft permit, another public notice of draft and 
comment period may ensue. 

Ecology expects to issue the general permit on October 
1, 2008. It will be effective thirty days later. When issued, a 
copy of the notice of issuance and ecology's responses to the 
comments will be sent to all persons who submitted written 
comment or gave public testimony. 
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